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ADVERTISEMENT. 

\HERE have been two editions of Sir 
John Kelyng's Crown Cafes; the 
firjt published in London, 1708, folio, 
and the Jecond, Dublin, 1789, o&avo. 
Neither of theje contain all the cajes Sir John 
Kelyng collected and left in MS. In a copy of 
the folio edition which recently came into our pof- 
JeJJion there is written, by an unknown hand, the 
following note on the margin of the page con- 
taining Lord Chief Jujlice Holt's addrejs to the 
Reader : — 

,c But not all, for he had colleSed more cafes, and 
had two MSS. collections of his own reports in ye 
crown law, and thefe here printed are in ye one 
MSS. (tho' not all, but mojl fitt to be printed for 
publique ufe). Ye other MSS. had Jbme consider- 
able cafes in it (as his fon Sir John Keyling told 
me), thofe of ye Ch. Ju. Keyling in ye firjl volume 
or MSS. not here printed. I have added in ye 

fpare 



vi Advertifement. 

/pare paper in this book with reference to ye place 
where they Jhould come in had they been here 
printed Jo w th what printed and in ye Jpare paper 
wrote makes one of the MSS." 

The additional cafes referred to in the above note 
are given in this edition, and for the purpoje of 
readily dijlinguifhing them are printed in red ink. 

The " Treatije on High Treajbn," (flrjl printed 
1793) at the end of this volume being a kindred 
JubjeS, and, moreover, containing numerous refer- 
ences to Kelyng, we considered would form an inte- 
rejling appendix. 

The whole work has been mojt carefully revifed, 
and the references verified (thoje to Hale, Hawkins, 
and Fojter being to the lajl editions of thoje writers), 
by Richard Loveland Loveland EJq., Barrijler- 
at-Law, whoje Jcrupulous care we mojt thankfully 
acknowledge. 

It Is to the careful editorjhip of our Jeries of re- 
prints we attribute the gratifying Juccejs which has 
rewarded our enterprise, and given occajion for the 
flattering encomiums we have received from Jo many 
quarters. 

The Publishers. 

September, 1873. 
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and Others. 
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Late Lord Chief Justice of His Majesty's 
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WB do allow and approve of the Printing and 
Publifhing the Reports and Cafes in Pleas of the 
Crown, collected by the late Lord Chief Jujttce 
Kelyng, and three other Modern Cajes added there- 
unto. 

J. HOLT, 
JOHN POWELL, 
LITTLETON POWYS, 
H. GOULD. 



READER, 





READER, 

*HERE can be nothing more Jaid to re- 
commend the/e Cafes to your Perufal, 
than to ajfure you they are the Collec- 
tion of Sir John Kelyng % Knt. Jbmetime 
Chief Jujlice of the Court of King's 
Bench; the Manufcript whereof under his own 
Hand was in the Cu/tody of his Grandjbn and 
Heir; Copies whereof were difperfed in Jeveral 
Hands, which might hereafter be published to the 
Injury of the Author, and Dijadvantage of the Pub- 
lic*. — There are two Squares inferted in the Mar- 
gent by the Publijher, the one is Page 13, the 
other Page 41, which may be fit to be conjldered by 
the Learned. 

The three Modern Cafes are conceived to be of 
fome Ufe, therefore are thought fit to be published ; 
and if they Jhall be found to be of any Benefit, its 
what is dejired by the Publifher thereof. 

FAREWEL. 
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DIRECTIONS FOR JUSTICES OF 
THE PEACE. 



Orders and Directions to be obferved by the 
Jujlices of the Peace, and others, at the SeJJions in 
the Old Baily, for London and Middlesex, made 
l6 Car. 2. by Sir Robert Hyde, Chief Juftice of 
the King's Bench ; Sir Orlando Bridgeman, Chief 
Juftice of the Common Pleas ; Sir Thomas Twijf- 
den, one of the fudges of the King's Bench; Sir 
Thomas Tyril, one of the Judges of the Common 
Pleas, and Sir John Kelyng, one other of the 
Judges of the Kings Bench % andfegned by them all, 
and Read in open Court \ and ordered to be filed by 
the Clerk, that all Jujlices might take Copies by them 
if they pleafe : For that theyjhall not for the Future 
pretend Ignorance of their Duty. 



* HAT all Recognizances and Bailments a Hawk. 31, 

taken by any Ju/lice of the Peace, 54> *73. 

be certified into the Court the firfl Day 

of every SeJJions before Noon, for that 

they being kept longer out, it often hap- 

r 2 -i pens that Felons and other Offenders ejcape the 

Projecutors, WitneJJes, and Parties being wearied 

, ' B out 




2 Directions for Jujiices of the Peace. 

out with Delays and Attendance, bejide many other 
great Mijchiefs; and that the Jujiices of Peace 
who are faulty herein be fined by the Jujiices of Goal 
Delivery, according to the Stat, of i fcf 2 Ph. & 
Ma. cap. 13. and 2 fcf 3 Ph. fcf Ma. cap. 10. 

2. If the Offenders appear not upon their Recog- 
nizances the firjl Day, the Default to be Recorded, 
and the Recognizance to be forfeited ; Nevertheless 
Procejjes or Warrants, as the Cafe jhall require, to 
go out againjl them and their Bail ; Jo likewise as 
to thoje who are bound to give in Evidence, that if 
pojjible the Bujinejs be not deferred to another SeJ"- 
jions, in which time commonly the Prosecutors and 
WitneJJes are taken off, and the Matters compounded. 
1 Hale, 585. 3. That all Jujiices of the Peace do take Exa- 

Bu ^» * l Prl minations both of the Felons without Oath, and the 
iStork,R.24*. Informers and WitneJJes againjl them upon Oath in 
% Stark, 366. Writing before they commit the Offenders to the 
Holt, N. P. C. (5^ and certifle the Jame the firjl Day of the Sef- 
7 9 B. & c. 623. Jions, that they may be ready upon the Tryal of the 
1 M. & R. Felons, or elfe to be fined according to the Statutes 
i 9 M CCR. °^ ^' ® Mary before mentioned. 
Jg6.' 4. That all Prifoners for Treajbn and Felony be 

according to Law, Jent to the common Goal, which 
is Newgate^ and not to the New-Prifon. It being 
found by Experience that they are often Jet at Liberty 
there without Tryal. 

5. That no Prijbner for Felony be discharged [3] 
during the Interval of Sejpons, unkjs it be upon 
good Bail taken, the Warrant or Mittimus to the 
Goaler to keep them until they are delivered accord- 
ing to Law, nor any Bail or Recognizance for Ap- 
pearance to be given up or withdrawn by the Jujlice 
of Peace after the Same is taken, but be returned and 
certified to the Sejjkms or Goal Delivery, the Of* 

fender 



Dtrefiiotufor Jujtices of the Peace. % 

fender whether jujiice of Peace or Goaler to be 
jeverely proceeded again/t 

6. Ifanyjujlice of the Peace jhall take Bail where 
he ooghtnot^ or wittingly or willingly take injiifficient 
Bafl, and the Part y appear not, the /aid jujiice not 
only to be proceeded again/i according to Law, but 
Hkewije to be complained of to the JLord Chancellor, 
that he may be turned out of his Commi0ion. 

7* That no Copies of any taUfimcnt for Felony 
be given without jpedal Order upon Motion made 
in open Court, at the General Goal Delivery upon 
Motion, for the late frequency pf ASteas againjl Pro* 
jecutors (which cannot be without Copies of the In- 
di&neots) deterreth People from Prosecuting lor the 
King upon Jujl Occajions. 

8. That the Goalers make more perfeft {Calendars 
than of kte they have done, according to the Stat. H. 3 Hen. 7, cap. 3. 
7 cap. 3* and infert not only Perfons to their Cujtody, 
hot aifo joch as have been in their Ce/iody Jroce the 
la£ Sejjions, and Bailed or Delivered out, and by 
whom. 
[4] 9. That if any Habeas Corpus come to receive a 
Prijbner from another Goal, the Goaler to take 
notice of the Offence for which he Jtood Committed 
at the other Goal, and to inform the Court, that if 
he jhall happen to be acquitted, or have his Clergy, 
he may yet be remanded to the fonner Goal, if there 
be Cauje. 

10. If any Habeas Corpus come to the Goalers to 
remove a Prijbner, that with the Prijbner they aljb 
certifle the Caujefor whkh he jlood there committed. 
It being found by Experience, that by Colour of 
Habeas Corpus to receive and remove Prijbners, 
many notorious Offenders do EJcape. 

1 1. That no Prijbner convifted for any Felony, 

for 



4 DireSHonsfor JujHces of the Peace. 

for which he cannot have hit Clergy (unlejs it be 
Women, in Juch Cajes, where if had they been Men, 
they might have had Clergy) be reprieved, but in 
open Sejions, and not otherwise, without the King's 
exprejs Warrant, and not by order of any the Jus- 
tices of Goal Delivery, or Oyer and Terminer. 1 

12. That juch Prisoners as are reprieved, with 
intent to be transported, be not fent away as perpetual 
Slaves, but upon Indentures betwixt them and parti- 
cular Majiers, to jerve in our Englijb Plantations for 
/even Years, and the three lap: Years thereof, to 
have Wages, that they may have a Jlock when their 
Time is expired; and that an Account be given 
thereof, and by whom they are fent, and of their 
Arrivals. 8 

13. For that it hath frequently happened of late, [5] 
that jbme have been killed upon Duels, others upon 
juddain Quarrels in the Streets. And the Inhabi- 
tants neglefi to apprehend the Murderers, or to 
make Huy and Cry after them, and fo the Per/ons not 
only ejcape, but no direS Knowledge can be given 
who they are. And by the Law, if any Man be Jlain 

in the Day, and the Fellon not taken, the Townjhip 
ought to be amerced ; that therefore when any juch 
cafe appeareth at Newgate, as it too often doth, 
upon the acquittal of Per/ons apprehended upon 
Suspicion, that both the Coroner, as aljb the Secon- 
daries at Newgate be required to attend the Judges 

of 

1 As to the Nature of the Benefit of Clergy, or rather of the 
Statute at this Day, fee % Hawk. Cap. 33. per Mum, & 4 
Black. Com. 333. 

1 For the modern rule, as to tranfportation, fee 1 Hawk, 
p. 426. App. 13th, per tot. and 2 Hawk. Tit Tranfporta- 
tion, p. 507. 



Dire&ions for Juftices of the Peace. 5 

of the King's Bench, that Information may be put 
in that Court againjl the Townfhips for the ejcape, 
and followed pro Rege ; and at the next SeJJions at 
Newgate, give an Account what is done. 

Ro. Hyde, 
OrL Bridgeman, 
Tho. Twlfden, 
Tho. Tyrell, 
yohn Kelyng. 






HIGH-TREASON. 



JFTER the happy Rejlauration of King Refoiutiom of 
Charles the Second to his Right of the ^ J^g? 
Crown of England, which was in May, "^ c King'/ 
1660, Jeveral Perfons who were appre- Murderers. 
bended for the Murder of his Father, 
were now to be ind&ed for that horrid Treajbn, and 
in order thereto, the then Judges, who, at that Time 
were only the Lord Bridgeman, then Chief Baron of 
the Exchequer; Jujtice Fofter, and JuJUce Hide, 
then Judges of the Common Pleas, and Jujttee 
Mallet, then Judge of the King's Bench, met jeveral 
times, at Serjeants-Inn in Fleet jlreet, with Sir 
Jeffry Palmer, the King's Attorny* and Sir Heneage 
Finch, the King's Solicitour, Sir Edward Turner, 
Attorny to the Duke of Tori * Mr. Wadham Wind- 
ham, of Lincoln's Inn, and myjelf, being by Jpeciai 
Order to attend that jervice as Counfel for the King, 
there being then no King's Serjeant, but Serjeant 
Glanvill, Serjeant to the late King, who was then 
Old, and Infirm : And in order to die proceeding in 
that great Affair, I was appointed to make as many 

Queries 



8 



High-Treafon. 



2 St. Tr. 301. 
Tryal at Goal 
Delivery, with 
a Commiffion 
of Oyer ind Ter- 
miner joyned 
with it, better 
than a Tryal by 
a fpecial Com- 
miffion of Oyer 
and Terminer, 
2 Hawk, 17, 
28, 54. 



King's Council 
may privately 
give Evidence 
to the Grand 
Jury. 



Queries as I thought fit to be advifed upon ; which, 
I did accordingly, and upon them, theje Things fol- 
lowing were rejblved. 

1. That it was better to try thoje Traitors at the 
SeJJions at Newgate, by CommiQion of Goal Delivery, 
than only by fpecial CommiJJion of Oyer and Ter- 
becaufe then they might be proceeded 



miner; 



againjl more Jpeedily, and arraigned and tryed im- 
mediately, by the CommiJJion of Goal Delivery, and 
Tales might be immediately returned at the Goal De- 
livery. And accordingly writs were ordered to be made 
and jent to the Lieutenant of the Tower, in whoje 
Cujiody the Prisoners then were to deliver them to 
the Sheriffs of London, and Writs to the Sheriffs of 
London to receive them, that they might be in New- 
gate, which was done accordingly. And becau/e, by 
an AS of Parliament or Convention which fat at the 
King's coming in Englijh Proceedings were con- 
tinued until Michaelmas now dofe at hand, but not 
yet come ; Therefore thofe writs to the Lieutenant 
of the Tower and Sheriff of London, were ordered 
to be in Englijh. 1 

2. It was agreed that all the Prifoners Jhould be 
arraigned the firfl Day before any of them were 
brought to Tryal, and the next Day to proceed to 
Tryal with one or more of them together, as Jhould 
be thought fit upon the place. 

3. It was refolved that any of the King's Council 
might privately manage the Evidence to the Grand 
Inquejt, in order to the finding of the Bill of Indicl- 

ment, 

1 All Law Proceedings are now in Englifli by 4 Geo. 2. 
Cap. 26. 6 Geo. 2. Cap. 14, in England; and by 11 Geo. 
2. Cap. 6, in Ireland. See forne Obfervations on this Altera- 
tion, in 3 Black. Com. 322. 
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High-Treafon. 9 

xnent, and agreed that it Jhotild be done privately ; it 
being ufual in all Cafes, that the Profecutors upon In- 
difiments are admitted to manage the Evidence for 
finding the Bill ; and the King's Council are the 
only Profecutors in the King's Cafe, for he cannot 
projecute in Perfon. 

4. It was refolved that the Indiftments jhould be Compaffing the 
for comparing the Death of the late King (the very j^'iSfa 
compajjing and imagining the King's Death, being ^Hawk. 9. 
the Treafon within the Stat. 25 hd. 3.) 1 and then 1 H.P.C.108. 
that we might lay as many Overt ASs as we would, £°. ft * *94- 

to prove the compajjing of his Death: But it was 3 . r inft. i*." 3 
agreed, the afiual Murder of the King jhould be 
precifely laid in the IndiSment, with the fpecial 
Circumjlances as it was done, and Jhould be made 
ufe of as one of the Overt ASs, to prove the com- , 

pajjing of his death. 

5. It was refolved that if any one Overt AS Omt Aa not 
tending to the compajjing the King's Death, be laid J^JJ*" 
in the Indifiment. That then any other A3 which given in Evi- 
tends to the compajjing the King's Death, may be . dence * .™ 8 . 
given in Evidence together with that which is laid sut^lf 7 w! 
in the Indi&ment. 3. c . 3. f. 8. 

[9] 6. It was refolved that there need not be two Foft.236, 237. 
WitneJJes to prove every Overt Aft, tending to the 3 s *. Tr - ao 4- 
compajjing of the King's Death. But one Witnefs ± £•£**' 
to prove one Overt AS tending to the compajjing % Hawk. 353. 
of the King's Death, arid another Witnefs to prove * H. P.c.*8 7 . 
another Act tending to the fame end, are fufficient ; 
for compajjing the King's Death is Treafon. And 
then if two feveral WitneJJes prove two feveral ASs 
tending to the compajjing the King's Death, the 

Treafon 

1 [25 Ed. 3. St. 5. c. *.] 
C 
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Higb-Treafon. 



Finding other* 
guilty in the 
fame Indict- 
ment, no caufe 
of Challenge, 
s Hawk. 578. 
4 St. Tr. 704. 



Severing of the 

Pannel. 

2 Hawk. 563. 

ft Hale, 263. 



2 Stat. Tr. 
3<>4» 313. 



Treajbn is proved by two Witnejfes as the Law in 
Cafe of Treajbn requireth. 

7. It was rejblved that if feveral Perjbns be 
indifted together in one IndiSment for one Crime, 
in cafe jbme of them be found guilty by one Jury, 
and afterwards jbme of the fame Jury be returned 
for Tryal of others in the fame IndiSment ; it is no 
Challenge for thoje Prifoners to fay, that thofe 
Jurors have already given their Verdid, and found 
others guilty who are indiSed in the fame Indict- 
ment for the fame Offence ; for though they are all 
indifled in the fame IndiSment for the fame Offence, 
yet in the Law it is a feveral Indiftment againjl 
every one of them, and the Crime is feveral, and one 
may be guilty and not another, and the Jury are to 
give their VerdiS upon particular Evidence again/1 
every feveral Perfon, and therefore the finding one 
guilty, is no Argument or Prefumption that thofe 
Jurors will find another guilty. 

8. It was rejblved that if feveral Prifoners be put 
upon one Jury, and they challenge peremptorily, and 
fever in their Challenges, that then he who is chal- 
lenged by one, is to be drawn againjl all, becaufe the 
Pannel being joint, one Juror cannot.be drawn againjl 
one and ferve for another. But in fuch cafe it was 
agreed the Pannel might be fevered, and that the 
fame Jury may be returned betwixt the King and 
every one of the Prifoners, and then they are to be 
tryed feverally, and there the Challenge of one Pri- 
soner is no Challenge to difable the Juror fo chal- 
lenged againjl another Prifoner. And the cafe of 
Qr. Ellis's Servant, Plo. Com. 100, ioi, was agreed 
to be good Law, as to the fevering of the Pannels in 
that cafe; and accordingly afterwards upon the 
tryal of Harrifon and others, who challenged per- 
emptorily, 



Higk-Treafon. 
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emptorily, and fevered in their challenges, particular 
Jurors, the Panels were fevered. 
[10] 9. It was refolved that when Prifoners come to 
the Bar to Jbe tryed, their Irons ought to be taken 
off, jo that they be not in any Torture while they 
make their defence, be their Crime never fo great. 
And accordingly upon the Arraignment and Tryal of 
Hewlet and others, who were brought in Irons, the 
Court commanded their Irons to be taken off. 1 

10. It being agreed that the Murder of the King 
jhould be fpecially found, with the Circumjiances in 
the IndiSment. And it being not known who did 
that villainous AS ; it was refolved, that it Jhould 
be laid that Quidam ignotus y with a Vijbr on his Face 
did the AS ; and that was well enough, and the 
other Perfons be laid to be prefent, aiding and ajjijling 
thereunto. 

11. The compajjing the King's Death, being 
agreed to be laid in the IndiSment, to be 29 Jan. 
24 Car. Primi, and the Murder on the y>th of the 
fame Jan. It was quejlioned in which King's 
Reign the 30* A Jan. jhould be laid to be, whether, 
in the Reign of King Charles the firjl, or King 
Charles the Jjecond, and the Quejlion grew, becaufe 
there is no FraSion of a Day, and all the ASs 
which tended to the King's Murder, until his Head 
was actually fevered from his Body, were in the 
time of his own Reign, and after his Death in the 
Reign of King Charles the fecond. And though it 

was 



Irons to be 
taken from 
Prifoners at 
their Tryal. 
Bra&on, 137. 
3 Inft. 34, 35. 
Sum. 112. 
2 Hale, 219. 
2 St. Tr. 303. 
2 Hawk. 434. 
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2 St. Tr. 386. 
2 Hawk. 319. 
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No Year laid 
for one A&. 



1 In Layer's Cafe, A. D. 1722, a Diftin&ion was taken 
between the Time of Arraignment and the Time of Trial 5 
and accordingly Layer flood at the Bar in Chains during the 
Time of his Arraignment. 4 Black. Com. 322. 6. St. Tr. 
230. 
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was agreed by all, except Jujlice Mallett, that one 
and the fame Day might in jeveral rejpefis, and as 
to feveral A£is, be jaid to be intirely in two Kings 
Reigns, fo that in jbme refpefts the whole Day may 
be ajcribed to one, and in other reJpeSs, the whole 
Day afcribed to the other, according to the Truth 
in the Matters of faS which were afied, either in the 
Life, or after the Death of the firjl King, yet be- 
cause Jujlice Mallett was earnejl that the whole Day 
was to be afcribed to King Charles the fecond, 
therefore it was agreed, that in that place, no Year 
of any Kingjhoald be named, but that the compaJJing 
of the King's Death jhould be laid on the 29th Jan. 
24 Car. Primi and the other ASs tending to his 
Murder, and the Murder itfelf laid to be Tricefimo 
Menfis ejufdem Januarii 9 without naming any Year [1 1] 
of any King, which was agreed to be certain enough. 

12. It being agreed that the Indifiment jhould be 
for compajjing the King's Death, and one of the 
Overt Afts to be the aftual Murder of the King : 
It was refolved the IndiSment Jhould conclude contra 
pacem nuper Domini Regis CororC & dignitaf fuas y 
Nee non contra pacem Domini Regis nunc Coron 9 V 
dignitaf fuas. * 

13. The QueJiion was put, whether the Recorder 
of London Jhould give the Charge to the grand In- 
quejl at HicPs-Sall, where the IndiSment was to 
be found, the FaS being in Middlefex ; And aljb 
whether Judgment at the SeJJions-houfe, where the 
Prisoners were to be tryed, Jhould be there given by the 
Recorder, or whether the Charge and the Judgment 
jhould be given by the Chief Judge : And it was agreed 
that both jhould be given by the Chief Judge. And 
accordingly this was done by my Lord Bridgeman, and 
he gave the Charge only relating to enquire of the 

Murderers 
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Murderers of the late King, without mixing any other 
matter then to be enquired of : And after the Charge, 
one Indifiment was preferred againji all the King's 
Murderers, who were in Prifon, and aljb againji 
jeveral others who were not then apprefiended, but 
agreed they jhould be attainted by an Outlawry upon 
the fame Indifiment. And the fame Day the In- 
difiment was found, and the next Day delivered at 
the Goal Delivery, in the SeJJioas-houfe in the Old 
Baily, which Day all the Prisoners were arraigned, 
and pleaded not guilty, but afterward fome of them 
withdrew their Plea, and confeflfed the IndiSment,Wz. 

14- Sir Hardres Waller, and Geo. Fleetwood, which Confcffion after 
was accordingly recorded by the Court, and agreed p^ded.^ 
by all the Judges, that it might be done, altho' the 1 Hawk. 466. 
Clerk had recorded their Plea of not guilty ; for the * St. Tr - 303. 
Entry is, that fuch a one poftea, or relief a verificatione 
cognovit IndiSf amentum, 

15. Memorandum, That upon the Arraignment of 
Henry Martyn, his Name being fo written in the In- 
[12] difiment, he faid his Name was Marten, and not Variance in 
Marty n; but the Court agreed that he being known j^ r " of Sir * 
by that Name of Martyn, that was well enough in 2 st Tr. 138. 
an Indiftment, tho' it be not fpelled dire&ly as he * Hawk. 317. 
fpellethit. *H.k,»38. 

Memorandum, That the IndiSment was in Latin, 
it being preferred after Michaelmas, until which time, 
all Englijb Proceedings were allowed by that Con- 
vention which was fitting when the King was 
rejlored. 

And after, all the Prifoners who pleaded not 
guilty, were convified upon full Evidence, and had 
Judgment of High-Treajbn. 

Memorandum, That Secretary Morris and Mr. Conwniffionm 
Annefley, Prefident of the Council, were both in fcrT W» 18 

Commijjion 
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Commijjion for the Tryal of the Prisoners, and fate 
upon the Bench, but there being occajion to make 
uje of their Tejlimony againjl tiacker^ one of the 
Prijbners, they both came off from the Bench, and 
were jworri, and gave Evidence, and did not go up 
to the Bench again during that Man's Tryal ; and 
agreed by the Court they were good Witnejfes, tho' 
in Commijjion, and might be made uje of. 

16. Upon the Tryal of Coke of Grafs-Inn f who 
was of Council againjl the King, and delivered in 
the Charge againjl the King in the Traiterous Court 
called the High Court of Jujlice ; he objefied that 
he did not draw up the Charge ; but he only afied 
as a Counsellor, and did only /peak Words to have 
the Charge read, and demanded Judgment againjl 
the King; and he jaid Words did not make 
Treajbn. 

17. It was rejblved by the Court, that if a Paper 
containing treasonable matter, be indifted by another, 
yet being known by Coke to contain treasonable mat- 
ter, and being delivered by him as a Charge againjl 
the King to take away his Life, this is an Overt 
A3 to prove that he compajfed the King's Death, 
which is the Treajbn he is Indifted for. 

18. And in the Caje of High Treajbn, If any one 
do any thing by which he jhewed his liking and 
Approbation to the Traiterous Dejign, this is in 
him High-Treajbn : For all are Principals in High 
Treafon, who contribute towards it by Afiion or 
Approbation. 

19. And it was rejblved that tho' in caje a Man 
be indifted only for Words, that is not High-Trea- 
jbn. But if a Man be indided for compajjing the 
King's Death, there Words maybe laid as an Overt 
Aft to prove that he compajjed the Death of the 

King, 
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King, as it was in the Cafe of Crohagan, who being 
beyond Sea, jpake thefe Words, / will till the King, 
' ' I can come at him ; and afterwards he came to Eng- 
</, and was taken and indifled for compajjing the 
King's Death, and theje Words laid as an Overt Aft, 
and proved, 1 and he had Judgment of High-Trea- 
Jbn. And Co, PL Cor, 14. agreeth, that Words jet 
down in writing, are an Overt A3 to prove the 
compajjing the King's Death, as in the Cafe of Car- 
dinal Poole there cited, and Words fpoken are the 
fame thing if they be proved ; and Words are the 
natural way for a Man whereby to exprefs the Ima- 
gination of the Heart. If it be any way declared 
that a Man imagineth the King's Death, that is the 
Treafon within the Stat. 25 Edw. 3,* St. 5, cap. 2. 

20. Memorandum 

1 From this Cafe thus cited and the Rule that is grounded 
on it, a Reader would be induced to conclude that the Words 
were the only Overt A& laid in the Indi&ment 5 but that is 
not the Cafe, for befides the Words, the Indi&ment further 
charged that he came into England for the Purpo/e of killing 
the King, Fofter's Crown Law, 103. 1 Hal. 116. 

8 Kelyng feeth no difference between Words fpoken and 
written, which is this feditious Writings are permanent Things, 
and if publifhed they fcatter the Poifon Far and wide, they 
are A&s of Deliberation capable of Proof, not liable to Mif- 
conftru&ion, but are naked and undifguifed as they came out 
of the Author's Hand : Words are tranfient, and fleeting as 
the Wind, the Poifon they (batter, confined to a narrow Circle 
of a few Hearers, they are frequently the Effeft of fudden Paf- 
fion, eafily mifunderftood and often mifreprefented. Fofter's 
Crown Law, p. 204. And it has been laid down on more 
Occasions than one fmce the Revolution, that looie Words not 
relative to any Aft or Defign, are not Overt A&s of Treafon. 
4 St Tr. 581, 645. 1 Black. Rep. 37. 1 Hawk. 14 in notis. 
Whether Words only fpoken, can amount to an Overt Aft 
of compafling the King's Death, is very well difcufled in H. 
P. C. from in to 1*0, and 31a to 312; and in Fofter's 
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A&ng as a 20. Memorandum, That upon the Tryal of one 

mildof hU° m ' AxUll > a S ^^^ who commanded the Guards at the 

Staperiour, no King's Tryal, and at his Murder ; he jujiified that 

excufefor, all he did was as a Soldier, by the command of his 

T^Ttherwife f°P e, * wlr Officer, whom he mujl obey or die. It was 

was indifferent, refolved that was no excufe, for his Superiour was a 

% St. Tr. 369. Traitor, and all that joyned him in that Att were 

1 Hawk. 10. Traitors, and did by that approve the Treajbn ; 
and where the command is Trafterous, there the 

B kfUad Oket Obedience to that Command is aljb Trafterous. 

and 0>rb*ei MemorandumJDxeX in Eafter Term y 1 4 Car. 2d. John 

Cafe. Barkftead, John Okey, and Miles Corbet, three of thoje 

Foft 4.1°' 4 ° 7 ' Per f OMwho prefumed to Judge the late Kingto Death 

1 Sid. 72. were apprehended, they then being outlawed upon 

x Lev. 61. the former Indiflment ; and they were brought to 

I HatkM Ac KIn g , « Bench Bar, and demanded Jeverally what 

FoftTi 1. ' they could fay why Execution jhould not be awarded 

8 s. T. 363. againjl them (after the Indictment was flrjl read to 

awSded°upon thcm ) aild thc y P lcadcd thc y wcre not thc f ame 

attalnderV Perjbns, and thereupon the fame Day a Jury was 
Outlawry. presently returned, the Court fitting ; and they found 

TW™ C u^n Plea **y werethefame Perfons, andfo execution awarded, 
that the Prifon- which was " after done accordingly. Note^ So is the 
en were not the Report in the Manujcript, but the Record is of an At- 
1*^18^5^1 tainder b A£ * of Parliament i hut there might he an 
Hawk.*3in.no- Outlawry alfo. 

tis. Foft. 41. MemorandumfTbaA in Trinity Term, 14 Car. 2. [14] 

Sir Hen. Vane % x Sir Hen. Vane was indified at the King's Bench for 
° s* Tr compajjing the Death of King Charles the 2</, and 

1 Hawk. 9, 10. intending to change the Kingly Government of this 
% Hawk. 614.; Nation ; and the Overt ASis which were laid, were, 
6l8 - that 

C. L. 196 to 107 ; who both conclude againft the above Afler- 
tion of Kelyng. — Hawkins, however, had doubts on the Sub- 
ject. 1 Hawk. 1 5 & in notis. 
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that he with divers others unknown Per jons did meet 
and conjult of the means to dejlroy the King and 
Government ; and did take upon him the Govern- The A<3s laid 
ment of the Forces of this Nation by Sea and Land, *« £a .done 
and appointed Cokmels, Captains, and Officers, and of King'aTthe 
the Jboner to effeft his wicked Dejign, did afiually firft, and before 
in the County of Middle/ex raije War. And upon £ e . aau ^ 
hts Tryal, he jujlified that what he did was by the a^LtSZ 
Authority of Parliament, and that the King was 1 Hawk. 10 & 
then out of PoJJeJJion of the Kingdom ; and the Par- '3* 
liament was the only Power regnant ; and there- 
fore, no Treajon could be committed againji the 
King: And he obje&ed, that a levying War in 
Surrey could not be given in Evidence to a Jury in 
Middlefcx ; and he defired to offer a Bill of Excep- 
tion, becauje thefe things were overruled by the 
Court ; and in this Caje thefe Points were rejolved 
by the Court. 

1. That by the Death of King Charles the 1/?, LongParlia 
that long Parliament was afiually determined; m^tdiffoived 
notwithjianding the ARs of Parliament 4tnt itjhould Se iGng. 
not be dijfolved, but by confent of both Houjes. For a St Tmi,435. 
every Parliament is called to conjult with the Perfon 
of the King who calleth it ; and therefore upon his 
Death it is determined ; for they can no longer con- 
jult with him for which end they were called. And 
a C?je was dted'to be rejolved, that, where, in the 
13 of §.Eli%} an Aft of Parliament was made, that a 
Commijfion of Sewers jhoukt continue for Ten Years, 
unlefs the fame be determined or repealed by any 
newCommiJjion, or by Super deas y King James granted 
fuch a Commifllon and died within that time ; Ad- 
judged, that the CommiJJion was determined ; for 

all 
1 13 of^£&s.cap. 9. 
D 
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all CommiJJions are determined by the Death of the 
King who grants them, and this point of the afiual 
determination of that Parliament by the Death of 
King Charks the \ft, was before that time refolved 
by all the Judges of England, as my Lord Bridge- 
man told me. But note, there were no Jpecial Words 
to continue the Parliament upon the Kings Death. 

2. It was refolved, that tho' King Charles the %a\ [15] 
was de faclo kept out of the exercije of the Kingly 
Office by Traitors and Rebels ; yet he was King 
both de faclo £* de Jure. And all the Ms which 
were done to the keeping him out were High-Treajbn. 

3. It was rejblved that the very Confutation and 
Advijing together of the means to dejlroy the King 
and his Government, was an Overt Aft to prove the 
CompaJJing of the Kings Death. 

4. It was refolved that in this Cafe, the Treafon 
laid in the IndiSment being the CompaJJing of the 
King's Death, which was in the County of Middle/ex, 
and the levying War being laid only as one of the 
Overt Afts to prove the CompaJJing of the King's 
Death, tho 9 this levying of War be laid in the In- 
diftment to be in Middlefex, yet a War levied by him 
in Surrey, might be given in evidence ; for being not 
laid as the Treafon, but only as the Overt Aft to 
prove the CompaJJing, it is a tranjitory thing which 
may be proved in another Count^. But if an, In- 
di&ment be for levying War, and that made the 
Treafon for which the Party is indited, in that Cafe 
it is local, and mujl be laid in the County where in 
truth it was. 

5. It was refolved, that the Stat of W. 2. Cap. 31. 
which giveth the Bill of Exception, extends only to 
civil Caufes, and not to criminal ; the Words of the 
Stat are, Cum aliquis implacitatur coram aliquibus 

yujliciariis 



High-Treafon. 19 

Ju/Kciariis, &c. And the Intention never was to give 1 Keb. 304. 
fuch Perjbns liberty to put in Bills of Exception, for « J*J- 68 - 
then there would be no Tryals of that Nature ever 2 w% 
dijpatched in any time, neither here nor in the Cir- 
cuits, if every frivolous Ejection which a Prijbner 
would make, Jhould be drawn up in a Bill of Excep- 
tion ; bejides, the Court is always Jo far of Council 
with the Prijbner as to fee that he hath right, and if 
they find any thing doubtful, they of themfelves will 
take time to advife : But the Words of the Stat. 
are plain, as the Court agreed, as to this point. 
[*6] 6. Altho' the Treajbn of compajpng the King's Treafon found 
Death was laid in the Indifiment to be the 30/A ^^J^^ 
of May, 1 1 Car. 2. yet upon the Evidence it ap- before the time 
peared, that Sir Hen. Vane, the very Day the late in the India- 
King was murdered, did Jit in Council for the or- ™^' wk ^ 6n 
dering of the Forces of the Nation again/l the King 614.™ 
that now is, and Jo continued on all along until a 
little before the King's coming in. It was rejblved 
that the Day laid in the Indifiment is not material, 
and the Jury are not bound to find him guilty that 
Day, but may find the Treajbn to be as it was 
in truth either before or after the time laid in the In- 
diftment; as it is rejblved in Syer's Caje, Co. PL 
Coron 9 230. And accordingly in this Caje the Jury 
found Sir Hen. Vane guilty of the Treafon in the 
Indifiment the 10th of January, I Car. 2. which 
was from the very Day the late King was murdered, 
and Jo all his forfeitures relate to that time to avoid 
all conveyances and Settlements made by him 1 . 

7. Memorandum, That in this Cafe of Sir Hen. More than 24 

Vane, 

1 Confirmed by all the Judges to be Law. Lord Balroe- 
rino's Cafe. Foft. 9. 9 St. Tr. 588. 3 Inft. 130. 1 Hale 
361. a Hale 179, 291. 
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Vane, he being to be tryed at the King's Bench Bar, 
before he came to his Tryal, it was conjidered by 
myjelf, and others then of the King's Council, that 
it was pojjible that he might challenge peremptorily, 
and Jo defeat his Tryal what Day, at which it was 
appointed, if there JhoulcTOe only 24 Jurors returned. 

And thereupon, Jearch was made in the Crown 
Office, and it did appear, that in Tryals on the Crown 
Jide for Criminals, the Sheriff might be commanded 
to return any number the Court pleajed ; and ac- 
cordingly, at his Tryal the Sheriff returned about 60 
of the Jury ; and at Common Law in Civil Caufes, 
it Jeems the Sheriff might have returned above 24 if 
he pleajed; And therefore by the Stat. W. 2. Cap. 38. 
It is recited, that whereas the Sheriffs were ujed 
to jiimmon an unreasonable multitude of Jurors to 
the grievance of the People ; it is ordained that from 
thenceforth, in one AJjize, no morejhall be Jiim- 
moned than 24, which Stat, extends not to Jurors, 
returned for tryal of criminal Perfons ; the like may 
be done upon a CommiJJion of Oyer and Terminer. 

Memorandum, That at the SeJJions at Newgate, 
II. Dec. 14 Car. 2. Tho. Tong. Geo. Philips, Francis 
Stubbs, and jeveral others, were indified for High- 
Treajbn, for compajjing the King's Death, and the 
Overt Afts laid in the Indiftment, were ajjembling 
themfelves together, and consulting and agreeing to 
dejlroy the King. Ac ad eafdem proditimes perim- 
plendas, the consulting to Jeize Whitehall, where the 
King was Rejident. 

1. And in this cafe, It was rejblved by all the 
Judges, that the meeting together of Perfons, and 
consulting to dejlroy the King, was of itfelf an Overt 
A3 to prove the compajjing the King's Death. 

2. It was rejblved that where a Perjbn knowing 

of 
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of the Dejign docs meet with them, and hear them where it is 
dijeourfe of their traiterous Dejigns, and fay or aft Hi ? h "7 ,^ea ^ n, 
nothing ; This is High-Treajbn in that Party, for it k$^ 
is more than a bare Concealment, which is Mtfprijion, Poft 20. 
becaufe it jheweth his liking, and approving of their l Hawk - 6o - 
Dejign ; but if a Per/on not knowing of their Dejign 
before, come into their Company, and hear their 
Difcourjes, and jay nothing, and never meet with 
them again at their Consultations, that Concealment 
is only Mifprijion of High-Treajbn. But if he 
after meet with them again, and hear their Consul- 
tations, and then conceal it, this is High-Treajbn. 
For it jheweth a liking, and an approving of their 
Dejign ; and jb was Sir Everard Digby's Caje, who , st. Tr. 234. 
in the Powder Treajbn met with the Traitors, and 
heard their Dejign, but upon the Evidence it was 
not proved that he jaid any Thing, or aSed any 
Thing, and he had Judgment of High-Treajbn. 

3. It was rejblved that Jbme of thoje Perfons who Perfauintbe 
are equally culpable with the rejl, may be made ufe of fim Treajim, 
as WitneJflTes againjl their Fellows, and they are law- f* *?&• 
ful Accujers, or lawful WitneJJes within the Stat. 1 ' ° 3 ' 

Ed. 6. 12. 5 &T 6 Ed. 6. Cap. 11. &T 1 Mar. 1. and B*tfieN«eu 
accordingly, at the Tryal of theje men, Jbme of their Hawk. «• that 
Partners in the Treajbn were made uje of againjl the 
rejl ; for lawful WitneJJes within thoje Statutes are jiich 
as the Law alloweth ; and the Law alloweth every 
one to be a Witnefs who is not convified, or made 
[18] infamous for jbme Crime. And if it were not jb, all 
Treajbns would be jafe, and it would be impojjible 
for one who conjpires with never Jb many others 
to make a dijeovery to any purpoje. 

But the L. C. Baron Hales jaid, that if one of 
theje culpable Perfons be promifed his Pardon, on 
Condition to give Evidence againjl the rejl, that 

, difableth 
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difableth him to be a Witnefs again/t the others, 
becaufe he is bribed by javing his Life to be a Wit- 
nefs, jb that he takes a difference where the Promije 
of Pardon is to him for dijclojing the Treafon, and 
where it is for giving of Evidence 1 . But jbme of the 
other Judges did not think the promife of Pardon, if 
he gave evidence, did difable him, but they all ad- 
vifed that no juch promije jhoold be made, or any 
threatnings ujed to them in cafe they did not give 
full Evidence. 

4. Altho' the Lord Chief Ju/lice Bridgeman> and 
fome others of the Judges were of Opinion that 
thoje Words of two WitneJJes in cafe of High- 
Treafon, were repealed by the Stat. 1 & 2 Ph. 
&M. Cap. 10. which enaSs that all Tryals for Trea- 
fon be according to the Courje of the Comnion Law : 
And at Common Law, one Witnefs is fufficknt to a 
Jury, tho' Co. PL Cor. is againfl this Opinion, yet 
they all agreed that if that Law for two Witnejjes 
be in force, yet the fame two WitneJJes who are to 
the Indifiment, may be alfo the Witnejfes at the 
Tryal : And the Law doth not require two to the 
finding the Indifiment, and two others at the Tryal. 

5. They all agreed that if a Confpirator be ex- 
amined before a Privy Councellor or a Jujlice of 
Peace, and upon his Examination without Torture 
confefs the Treafon ; If after at his Tryal he deny 
it, and two Witnejfes to prove that ConfeJJion, are 

good 

1 The Judges who diffented were Lord Hale and Mr. J. 
Brown; and Lord Hale is of the fame Opinion in 2 H. P. C. 
aSo : But the Opinion of the Majority of the Judges has been 
ruled to be Law, in Layer's Cafe, 6 St. Tr. 259, as well as 
in the prefent Cafe $ yet for the Reafons in x H. P. C. 304, 
it is a great Objection to the Credibility if not to the Com* 
petence of the Witnefs. 



High-Treafon. 



23 



good Evidence againjl him that made that ConfeJJion, 
at his Examination aforejaid ; and in that eaje there 
needs no Witnejfes to prove him guilty of the Trea- 
Jbn ; for that ConfeJJion puts it out of the Statute 
which requires two WftneJJes to prove the Treajbn, 
unlejs the Party /hall without Torture confejs the 
Jame ; and the ConfeJJion there Jpoken of, is not 
meant a ConfeJJion before the Judges at his Tryal, 
but a ConfeJJion upon his Examination ; But juch 
ConfeJJion Jo proved is only Evidence againjl the 
Party himfelf who made the ConfeJJion, but cannot 
be made uje of as Evidence againjl any others whom 
on his Examination he confejfed to be in the Treajbn. 

6. They all agreed that Juch a ConfeJJion upon 
[19] Examination before a Privy Councellor, tho' he be 
not a Jujlice of Peace, is a ConfeJJion within the 
meaning of the Statute ; and the rather as the Lord 
Bridgeman Jaid, becauje Jujlices of the Peace were 
not enabled to take Examination before the Stat. 1 
fcf 2 P. & M. Cap. 13. 

Memorandum, That a Week before Cbrijbnas, 15 
Car. 2. my Brother Turner^ myjelf, and my Brother 
Archer^ were appointed by the King to go to York, 
for the Tryal of Jeveral Perjbns there taken for con- 
spiring to levy War againjl the King, and Jbme of 
them did afiually meet in Farmeleigh-wood near unto 
Leeds, with Horjes, Arms, and Foot Soldiers. And 
thereupon there was a meeting by the two Chief 
Jujlices, my Lord Hyde, and my Lord Bridgeman ; 
and we three with Sir Jeff. Palmer the King's At- 
torney, and Sir Heneage Finch the King's Solicitor, 
did thereupon debate Jeveral Things which were 
agreed by us all, viz. 

1. That if Jeveral Perjbns do agree to levy War, 
and Jbme of them do afiually. appear in Arms, and 

others 



3: die. 
Confcffion in 
open Court. 
Sic quaere 6 
confcffion ut icy 
fufficicnt vide 
iy Layer' i 
Trial, 1722. 
6 St. Tr. 276. 
2 Hawk. 353, 
596. 

2H. P.C.286. 
Foft. 240. 
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appear aduaUj ethers do not, this is an afiual levying of War in 

iThpuc i a *' °^ t * lcm > a * wc *' tno .f c wno werc not m Arms, as 

3 inft/9/10? 3, tno J" c who were, if they be proved to be of the Plot 
with them who did afiually appear in Arms ; for 
there are no AcceJJaries in Treajbn, and therefore all 
that are in the Conspiracy are equally guilty. 

1 Hawk. ia. In the next place, we being informed that tho' 

there was a Conspiracy to raife War in the North 
Riding of Tork/htre, as well as the Weft Riding 
where fome did afiually appear in Arms, yet it 
could not be proved that thoje in the North Riding, 
did agree to the rijing that was in the Weft Riding, 
or that they knew anything of it, and Jo would not 
be within the firfl Resolution. 

New statute And thereupon the new Statute made the 13 Car. 

Se K&. of *• for thc i" afct y of thc K H' % Pcr J" on ' which makcth 

PcHbn? the Confpjracy compajjing and intending to raife 

War to bfc High-Treafon, in cafe they exprefs or 
declare fucA Imaginations, Intentions, &c. by Print- [20] 
ing, Writing, Preaching, or malicious, and advifed 
fpeaking ; and upon that AS it was agreed, 

This Aa ex- 2. That if one be indified for imagining or in- 

^tjTofCor % ten ^ n g to lev y War * tncrc ma J* b* f omc Overt Afi 

Foft 220. ' * l a *d * n the Indifiment to prove fuch Imagination, as 

AJimikr Aa there is at this Day in Indictments for compajjing 

sL^deZP and taaginfaig the King's Death ; and it was coo- 

piredatb** ceived that no Overt AS could be laid to make it 

Death. Treafon within that Statute, but one of thofe which 

J a H * wk * ,f * arc named in tWkt Statute, viz. Printing, Writing, 

Foft. Z 22o. Preaching, or Malitious, and advifed fpeaking, and 

we were informed that no Printing, Writing, or 

Preaching could be proved, and it would be im- 

pojflible to lay fuch Words as could be fajlened on 

them, and to prove that they fpoke them ; but in 

general we were informed, that their consulting and 

meeting 
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meeting together, and agreeing to raife War would 
be proved ; and thereupon it was rejblved that the 
bejl and fafeji way to proceed againjl them, was to 
indifi them for compajjing and imagining the Death 
of the King, and to lay the meeting, confuiting, and 
agreeing to levy War, as one Overt AS, and the • 
afiual levying War as another Overt Aft, and Jo 
proceed upon the Stat. 25 Ed. 3. 

3. For it was rejblved, and agreed by all now as Confuiting to 
it was before in Tongs Cafe, and Sir H. Fane's Cafe, lc *X w " " « 
that the meeting and conjulting to levy War is an p^com-' 
Overt AS to prove the compajjing the King's paffingthc 
Death within the Stat, of 2$ Ed. 3. Altho' the con- W« Dc **. 
fulting to levy War is not afiual levying within the \ |£ £! JJ|; 
Statute, and Jo cannot be indiSed thereupon, for 
that Treajbn of levying War. Yet if they be in- 
diSed for the Treajbn of compajjing and imagining 
the King's Death, that confuiting to levy War is an 
Overt AS to prove that Treajbn, altho 1 Co. PL Cor. 
14. delivers an Opinion againjl this. 
[21] 4* It was rejblved, that if Perjbns do actually AaualWaran 
levy War, Jo that they may be indiSed for the ° r ^£f * m 
Treajbn of levying of War, within the Stat. 25 Ed. p^g the*" 1 
3. yet they may be indided for compajjing the King's Death. 
King** Death, and their aflual levying of War may j^ cr *° 8 - 
be laid as an Overt AS to prove the compajjing the , h*p. c. 127 
King's Death : And tho' Co. PL Cor. 14. be of (18) 
another Opinion, yet that is no Law : For he ex- 
prejjly contradifis himfelf, for he reports the Cafe of 
the Lord Cobham, 1 Jacobs 1. 

And the Cafe of the Earl of Eftx, 43 Eliz. 1 St. Tr. 197. 
where it was refolved by all the Judges, That the 
gathering of Men together to compel the King to 
yield to certain Demands, or to remove ill Coun- 
cellors, was an Overt A3 to prove the compajjing of 
e the 
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the King's Death, for which they were indified, Jo 
Co, PL Cor. 12. accords, and in die fame Book, Fo. 
14, &c. agreeth, That if a Subjeft conjpire with a 
Foreign Prince beyond Seas to invade die Realm, 
and prepare for the fame by Jbme Overt A3, this is 
a Juffident Overt AS to prove him guilty of Trea- 
fon in compajjing the King's Death. And it was 
obferved that in thefe Pojihumous Works of Sir E. 
Coke, of the Pleas of the Crown, and Jurifdifiion of 
Courts, many great Errors were publijhed, and in 
particular in his difcourfe of Treafon, and in the 
Treatife of Parliaments. 

5. It was agreed that the bare knowledge of 
Treafon, and the concealment of it was not High- 
Treafon, but Mifprifion of Treajbn. But in Cafe 
any thing be proved upon Evidence, that the Party 
liked or approved of it, then it is High-Treafon ; 
or if the Party knew of the Dejign, and after fuch 
Knowledge, met with the Confpirators at their Con- 
futation ; or if he went knowingly to their Conful- 
tations feveral Times, this is Evidence of his 
Approbation pf the Dejign, and is High-Treafon. 

6. It was agreed that to make a Mifprifion of 
Treafon, there mujl be a Knowledge of the Dejign, 
and of the Perfons, or Jbme of them ; for a Man 
cannot be faid to conceal what he doth not know ; 
and therefore, if one tell /. S. in general, that there 
will be a rijing without acquainting him with the 
Perfons who are to rife, or with the Nature of the 
Plot, If /. 8. conceal this, this is no Mifprifion of 
Treafon, becaufe he hath no Knowledge of the 
Treafon. 

7. It was agreed that if one knew of a Treafon 
and knew fome of the Confpirators, and then tel 
other Men in general Terms that there will be a 

n|ing, 



[22] 
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fifing, &V. without a difcovery of the Plot, or the what not. 
Traitors, fuch a Difcourje will aot acquit him from * Hawk - 6l - 
Mifprijion of Treafon by concealment of it, becaufe 
notwithstanding thoje general Dijcourjes, both the 
Treajbn and the Traitors are concealed by him. 

8. And in cafe fuch a Perjbn who knoweth of a what (hall be 
Treafon, and the Traitors, and difcovers all he a Mcovery of 
knoweth to another Perfon who is not a Privy Coun- Treafon * 
cellor, 0? a Jujtfce of Peace, or hath' Authority to 
take Examinations concerning it, it was doubted 
whether fuch a dijctfvery would acquit him from 
concealing of Treafon which is Mifprijion. 
' At the SeJJions in the Old Bally, 20 Feb. 15 Car. Tw^'CtCe. 
2. John Twyn was Indifled on the Stat. 25 Ed. 3. \ £ £ 5J»- 
of High-Treafon, for compajjing and imagining the t HawlL 3 i£ 
King's Death, and the Overt Aft laid in the Indid- 18. 
ment was, the Printing of a Seditious, Poifonous ^"^p^" 
and Scandalous Book, etitituled, A Treati/e of the ti ns, an Overt 
Execution of Juflice 9 wherein is clearly proved that Aft to make 
the Execution of Judgment andjulice is as well the ^™ h ] n £*: 
People* a* the 'Magistrates Duty, and if the Magif- pa ffin g the 00 " 1 " 
trates pervert Judgment, the People ate hound by the King's Deal 
Law of God to execute Judgment without them, and 
upon them. And bejides that Title of the Book, 
Jeveral PaJQfages in the Book were jet forth in the 
Indifiment, which in fubjtance were, flrjt, That the 
fupreme Magijifate is accountable to the People. 
2. The People are incited to take the Management 
of the Government into their own Hands.- 3. The 
People are 6ncouragtd td take up Arms againjl the 
King and his Family. 4. They are jiirred up to 
revolt, as an A8ion honourable and conscientious, 
[23] and Encouragements given to any Town, City or 
County in the three Kingdoms to begin the Work. 
5. The People are exhorted, not Only to cajl off 

their 



1 Death. 
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their Allegiance, but to pat the King to Death. 
And upon the Evidence it was proved, that Twyn 
being a Printer, by himjelf and Servants printed this 
Book j That he corrected Jbme of the Sheets, and 
that he Jcattered many of diem to be fold ; and he 
was found guilty, and had judgment for High- 
Treajbn, and was accordingly executed. 

At this Tryal were prejcnt of the Judges the 
Chief JujUce Hyde, and myfelf, and aljb my brother 
Wylde Recorder of London* and rejolved by all 
dearly, That Printing and Publishing Juch wicked 
Pojitions, was an Overt AS declaring the Treajbn 
of compajjing and imagining the King's Death, which 
was aljb agreed by the Rejl of the Judges upon our 
Dijcourje with them. At the fame Sejpons Simon 
BrewjUr and . Dover, Tbo. Brewfter, and Nathan Brookes, Printers 
* iT*T °* iC s **"* Bookjellers, were indifted at the Common Law, 
538* 545' ** 9 M ^ or a P eat MiJHemeanour for printing and pub- 
„ lijhing one Book, called, The Speeches and Prayers of 
Harrifon, Cook, Hugh Peters, and others condemned 
for the Murder of the late King, in which were 
many dejperate PaJJages, jujlifying their Villainy ; 
and another Book called, The Phoenix, or Solemn 
League and Covenant ; In which aljb were PaJJages 
of dangerous Confequence. And they being found 
guilty, it was rejolved, That tho' Printing be a 
Trade, and felling of Books aljb, yet they mujl uje 
their Trade according to Law, and not abuje it, by 
printing or Jelling of Books Jcandalous to the Go- 
vernment, or tending to Sedition. So in cafe of a 
Councellor at Law, he may plead his Clyent's Caufe 
againjl the King ; but if, under Colour of that, he 
takes upon him to vent Sedition, he is to be pu- 
nijhed. 

judgment. Memorandum* Cooke* s Cafe, a Lawyer in Grafs- 

*St.Tr.ji 7 . " * j nHf 
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Inn, who managed that villainous Charge againjl 
the late King at his Tryal, would have excujed him- 
felf, becaufe he aSed only as Counjel ; but that 
would not ferve his turn ; he was executed with the 
Rejl. And in this principal Cafe the Perfons were 
[24] told, that the King had dealt Mercifully with them, 
that he did not proceed againjl them capitally, and 
they were all fined, viz. Brewfter 100 Marks, and judgment 
Dover and Brookes 40 Marks apiece, and every of J^^T 8 ^ 
them to Jland in the Pillory, one Day at the Ex- 
change, from Eleven to One, and another Day in 
Smithfield, for the fame Time, with Papers on their 
Hats, declaring their Offence for printing and pub- 
lijhing fcandalous, treafonable, and factious Books 
againjl the King and Government, and to lie in 
Goal without Bail till the next Goal Delivery, and 
then to make an open Confejjion and Acknowledg- 
ment of their Offences in fuch Words as Jhould then 
be DireSed; and afterwards to remain in Prifon 
during the King's Pleafure, and not to be difcharged 
before every one of them put in good Sureties by 
Recognizance, themfelves in 400/. apiece, and two 
Sureties for each of them in 200/. apiece, not to 
Print or Publijh any Books but fuch as /hall be 
allowed by Authority. 

Newgate Sejfions, 14 Oftober, 14 Car. 2. 

Mary Raven, alias Afton, was indiSed for jlealing suroatt Cafe, 

two Blankets, three pair of Sheets, three Pillow- 1 Hawk. 142, 

biers, and other Goods of William Cannon. And $JnchLth 

upon the Evidence it appeared, that jhe had hired Lodgings and 

Lodgings and Furniture with them for three Months, Furniture, and 

and during that Time, conveyed away the Goods ^^ wa ;j[ 

which jhe had hired with her Lodgings, and Jhe Felony ** n ° 

herfelf 
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httftlf ran away at the fame Time. 1 And it was 
agreed by my Lord Bridgeman, myjelf, and my 
Brother *VylAe % Recorder of London, then prefent, 
that this was no Felony, becaufe /he had a fpedal 
Property in them by her ContraS, and Jo there could 
be no Trejpajs ; and there can be no Felony where 
there is no Trejpajs,' as it was rejblved in die Cafe 
of Holms, who Jet fire on his own Houfe in London, 
which was quenched before it went further. Vide 
the End of this Book, Kelyng contra 81. 82. 

At the fame SeJJions one was indifted for Murder, 
and upon his Tryal was found guilty of Man- 
Jlaughter, and then offered to plead the King's Par- 
don, which upon fight of it pardon' fif/oniam &f fehmi- 
cam interficcwC of the Man Jlain, Non objiant the Stat. 
of 10 £.3. Stat. 1.C.2.& 13&2. S ta t. 2. Cap. 1. which 
was agreed by us all to be a Pardon of Murder, not- 
withjtanding the Proceedings in Rickabefs Cafe by 
Rolls during the late Troubles, and then the Quejiion 
was, if now the Party had not lojl the Benefit of 
his Pardon ; for he that pleads a Pardon confejfeth 
the FaS, and relyeth upon the King's Mercy : And 
therefore, if after his Pardon, he plead not guilty, 
he waveth his Pardon, which is clear Law. 8 But 
here the Quejiion was, becaufe this Pardon here by 
the exprefs Words pardons Man-Jlaughter pnly, and 
then by reafon of the non obftant it extends to par- 
don Murder, whether tho' he waved it as to Mur- 
der, he might not make ufe of it as to Man-Jlaughter. 

And 



1 Altered by Stat 3. W. & M. Cap. 9. s, 5. 
81. Denied to be Law, and found Felony, 



[25] 



Vide Poftca 



* But fee the King and, Haines, Wifs. 214, where the 
Benefit of an Aft of Grace was allowed after the general Iffue 
pleaded. 
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And as to that, there being. Jbme difference in 
Opinion, the Party was baited, and had a Certificate 
from us of the Nature of the Cafe, and thereupon 
obtained a new Pardon. But it was agreed by us 
all, if the Pardon had not extended to pardon. Mmv 
der, he could not pojjihly make ufe of it. And 
therefore, upon this Tryal, he was only found guilty 
of Man-Jlaughter, he might plead that Pardon, 
and it Jhould have been allowed : And after, when Gloves due to 
he came to plead his new Pardon, and that was Jj? d * C8 on f 
allowed, he paid Gloves to the Judges, which is a Pardon" 
due Fee for that, Vide 4 ^. 4, 10 B. Pulton de % Hawk. 551, 
pace 88* .» 

Memorandum, In the afcrejaid Caje it was, moved, Stat. 3 H. 7, 
that the Court Jhould not absolutely difcharge the cwM.fcc.^ 
Perfon, but ought to commit him or, bayl him, until o/baSto^ex- 11 * 
the Year and a Day after the Fafi committed, by tends only to 
the Statute of 3 H. 7. C. 1. & 3. But upon Jight f ^f£" ac " 
of that Statute it appeared that that Statute extends Murder, and to 
only where Perfons are indified for Murder, and are fuch at are 
acquitted, there they are to be committed or bailed J^f^J f 
till the Year and a Day pajl, that if any one will **&***• 
bring an Appeal, he may.be • forth-coming: But 
extends not to Perfons who being indifled for Mur- 
der are found guilty of Manslaughter, or fe defin- 
dendoy or by mijehance* 

At the fame Sejjions, one John Roberts was indited One acquitted 
as a Principal in a Burglary, and upon the Evidence p^ c c ^ c t iptl 
it appeared, that he was only accejjary after the after be ar- 
[26] Fafi, by receiving thoje who did it, and the Goods, ou«ned at Ac- 
and Aer«.pon it wa, doubted that if the Jutf -Jg££ 
Jhould acquit him, as they mujt upon this Indict- he may be ar- 
ment, whether he might afterwards be .indified as raigned again 

Accetfary. «£-«k 
1 In fome editions page 90. 
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AcccJJary. And therefore to avoid all doubt, the 
Court discharged the Jury of him, and ordered 
another lndifiment to be againjl him as Acceflary. 
But afterwards, upon Conjideration of the Books, we 
did agree, that the Law was, If one was indified as 
Principal and acquitted, he cannot after be indified 
as AcceJJary before the Pafi : But notwithjlanding 
Jiich Acquittal, he may be indicated as accejjary after 
the Fafi, and the Reajbn is, becaufe he that com- 
mands or advijes a Robbery, Burglary, or Murder 
to be committed is quodam modo guilty of the Pafi ; 
And therefore if he be found not guilty of the Fafi, 
being indified as Principal, he cannot afterwards be 
tried as AccejQfary before the Pafi, becaufe by the 
former Verdifi, he is found not to be guilty of the 
Fafi, which extends to all guilt before the principal 
Fafi committed. But an AcceJJary after is not 

Suilty in any fort of committing the Fafi, for it was 
one before he knew any thing of it ; therefore if he 
be tried as Principal, and found not guilty, he may 
be after indified as AcceJJary after ; for that is an 
Offence fubfequent to the committing of the Fafi, 
and is for receiving the Felons, or after the Fafi 
done, which is an Offence of another Nature : So are 
the Books, 27 AJf. PL 10. 8. H. 5, 6, 7. And fo 
have the Prejidents upon Examination always been 
at Newgate Sejjions. 

At the fame Sejjions, Edward Rew was indified 
for killing Nathaniel Rew his Brother, and upon the 
Evidence, it was refolveld, that if one gives Wounds 
to another, who neglefis the Cure of them, or is 
disorderly, and doth not keep that Rule which a 
Perfon wounded jhould do ; yet if he die it is Mur- 
der or Man-jlaughter, according as the Cafe is in 
the Perfon who gave the Wounds, becaufe if the 

Wounds 
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Wounds had not been, the Man had not died ; and 
therefore negleS or diforder in the Perfon who 
received the Wounds, jhall not excuje the Perfon 
who gave them. 
[27] At the jitme Sdjjions, Thomas Middltm, Tooth- 
drawer on Ludgate*hiH y vn& iftdiftcd for nwrying 
two Wives, and upon his Tryal, he produced a Sen-» 
tence of Divorce from his firjl Wife under Seal 
Gaufa Adulterii) of her Part, and agreed that he 
was not within that Statute, for Roofe* Cafe was 
jlronger, which jee, 1 1 Cra. 461. where die Divorce 
was caufa Jevitia^ and that adjudged to excuj* from 
the Statute. 

At the fame Sejjiona, one Henry Burgefo was in- 
deed for breaking up a Chamber in Ssmerfarbwff* 
and the Indiflment layd it to be donC ManwnaH of 
the Perfon who lodged in it. And it was agreed, that 
the Indifiment was not good, becauje all SomerfeU 
houfe is one intire Houje of the Queen-mother y and 
all who Lodge in it are her Servants ; and therefore 
it ought to be dorr? Manconat of the Queen-mother. 
Sb for White-hall, which is the King's Houje ; and 
it differs from the Cafe of an Inns of Court, where 
every Gentleman hath a feveral interejt, and there- 
fore there every feveral Chamber is domus Manconaf 
of the Perfon who hath the Interejl. 

Alio 495. 2 Hale 357. Sum. 237, 8. Lee v. Ganfel Cowper 1. 

At the fame Sejflions, one John Leggy being in- 
difted for the Murder of Mr. Robert Wife. It was 
upon the Evidence agreed, that if one Man kill 
another, and no fudden Quarrel appeareth, this is 
Murder, as Co. 9. Rep. fol. 67. h. Makellfs Cafe. 

And 

1 Cra Car. 461. » 

F 
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And it lyeth upon the Party indified to prove the 
Juddain Quarrel 

And in this Cafe it was alfo agreed, that if two 
Men fall out in the Morning, and meet and Fight 
in the Afternoon, and one of th<?m is Jlain, this is 
Murder, for there was time to allay the Heat, and 
their after-meeting is of Malice. 

At the fame Setyions, George Tborley* being in- 
dicated for Robbery, refujed to plead, and his two 
Thumbs were tyed together with Whipcord, that 
the Pain of that might compel him to plead, and 
he was Jent away Jo tyed, and a Minijler per- 
Jwaded to go to him to perjwade him ; And an 
Hour after he was brought again and pleaded. 
And this was Jaid to be the conjlant Practice at 
Newgate. 1 

Memorandum* If one be inditfed for Juch a Felony 

for which Clergy is allowable, if he were found 
guilty by verdicT in juch cafe if <he party Jtand mute 
or rcfuje to plead or challenge peremptorily above 
the number allowed by Law, yett Clergy ought to be 
allowed him, but if the crime be Juch that Clergy is 
not allowable if they had been found guilty by 
verdicl in Juch caje, they Jland mute, cjft\, no Clergy 
is allowable. All this, appears by the Statute 25 

h. 8. a 3. 

Memorandum* Where a felony is at Common 
Law and Clergy is taken away by a Statute, there 
the Indictment is not to conclude contra formam 
Statuti but generally contra pacem Domini Regis 
coronam et dignitatem ejus* but the Jpeciall matter is 
to be laid in the Indictment and by the Judges took 
notice that the party ought not to be allowed Clerg} T 

as 

1 This Practice is rendered unneceflary by 12 Geo. 3. C. 20. 



[28] 
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as upon the Statute 23. //. 8. C 1, for robbing any 
houfe in the day time when the owner, his wife, 
children, or jervsmts are therein and je,t in fear, and 
Statute 39 E/iz. C. 15. for robbing any houfe in the 
day time nobody being in the houje and taking any 
goods of the value *of 5/. or upwards, fo in Stat. 1 . 
jac. C. 8. fo killing a man not having a weapon 
drawne, or having nrjl /truck, tsV. , in all theje and 
the like the circumjlances which take away Clergy 
are to be exprejjed and then conclude contra pacem, 
&c, without faying contra for mam Statuti, for the 
offence is felony at Common Law, but if a Statute 
make a felony which was not at Common Law, 
there the Indictment mujl conclude contra formam 
Statuti, &c. 

Memorandum^ By Stat. 5 Ed. 6. C. 9. if a man 
be indicled for robbing a houje in the day time jbme 
perfon being then therein, Clergy is taken away 
though that perfon is not putt in fear or dread, and 
the Indictment may be fo drawn and the party /hall 
not by that Statute have his Clergy for that Statute 
doth not require thoje circumjlances of fear or dread 
as the Stat. 23 H. 8. C. 1. doth, but if a man 
break houje in the day time in one County and 
carry the goods into another County and be indicled 
there according to the Stat. 5 Ed. 6. there he /hall 
have his Clergy which he jhould not have if he were 
indicled according to the Stat. 25 H. 8. C. 3. and 
the reajbn is becauje the Stat. 25 H. 8. C. 3. which 
provideth that where perjbns after robberys and 
burglarys committed carry the goods jlolen into 
another County and are there indiSed, that in all 
/uch cafes if it appear in evidence or examination 
that if they had been indicled in the County where 
the burglarys or robberys were committed they jhould 

have 
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have lojl benefitt of Clergy, there they /hall alfo not 
have benefitt of Clergy in the County where they arc 
taken, and have carried the goods, 'and the Stat. 25 
H. 8. extends only to Juch cafes where Clergy is 
taken away by Stat, of 23 H. 8 ; but if Clergy be 
taken away by any jubfequent Statute then the Stat. 
25 H. 8. doth not extend to it, Jo that if one break 
a houfe and thereby putt in fear or dread and this 
appear on the evidence or by examination of the 
Judge the felon hath lojl his Clergy as well as if he 
had been tryed in the County where the houfe was 
broken, and in that cafe if he were indified in the 
other County to which he carryed the goods accord- 
ing to the Stat, of 5 E. 6. Cap. 9/ [fome one] 
being in the houfe (and [county and houfe and] the 
circumjiances of being putt in fear and dread [being 
conjidered]) Clergy is to be allowed him, although in 
this cafe he jhould not have had Clergy if he had 
been tryed on this Indiflment in the fame County 
where he break the houfe, Co. PL Cor. 11. 

Memorandum, By the Stat, of 23 H. 8. C. 1. 
which taketh away Clergy for feverall offences per- 
fons in holy orders are excepted, but by the Stat. 28 
H. 8. G. 1. and Stat. 32 H. 8. C. 3, they are in 
the fame degree as to Clergy and burning in the hand 
as other men. 

Memorandum, Whereas by a Claufe in the Stat. 1 
Ed. 6. C. i2.Sefl. 10, there is a Claufe that in all cafes 
of felony (but fuch as there are mentioned and from 
which Clergy is taken away) the benefitt of Clerg}' 
Jhall be allowed, and thereby divers felons which by 
the Stat. 25 H. 8. C. 3. were oujled of Clergy are 
rejlored to Clergy again but the claufe of the Stat. 
1. Ed. 6. is repealed by Stat. 5 Ed. 6. C. 10. and 
Stat. 25//* 8, thereby revived. By the Stat. 5 

H. 4. 
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H. 4. C. 10. Jujtices of Peace are only to committ 
to the Common Gaole, Javing to [Lords and others] 
their Franchises who have Gaoles, and therefore they 
offend when they committ to Compters in London 
and other prifons which are not Common Gaoles, Vidi 
Co. 9. 1 19. Lord Sanchars Cafe, vide Stat. 23 H. 8. 
C. 2. exprejje that all felons be committed to the 
Common Gaole, vide Stat. 19 H. 7. C. 10. fines 
upon Gaolers for negligent e/capes of prisoners ap- 
pointed not to be under certain fums there jett downe 
according to the nature of their crimes. 

At the Sejjions at Newgate, gth Dec. 15 Car. 2. 
my Lord Bridgeman my/elfe and brother Wylde y 
Recorder of London, prejent, one Philip Wilfon 
was indi&ed for venting & difperjing and uttering 
falje mony, and it was agreed that if one aftually 
coin falje coin or mony, or if he know them who 
doe coin and he utter it, in both theje cafes all are 
guilty of high treajbn as coiners of falje mony, for 
there can be no accejjarys in treajbn, but if one 
utter falje mony knowing it to be falje but does not 
know the perjbns who coined it, in that caje he is no 
exprejs aider to the coiner and therefore that is no 
Treajon, but a great mijprijion for which he is fine- 
able, but it is not mijprijion of treajbn, for nothing 
is mijprijion of Treajon, but knowing the perjbn and 
concealing it as is declared by the Stat. 5 & 6 Ed. 
6. C, 11. vide as to this matter 3 H. 7. 10. and 
Stamford's PL Cor. 37, 38. Co. PL Cor. 24, 36. 
Dyer 296. Sir John Conyers Caje. 

At the fame Sejjions Charles Sands indided 
for Felony, and upon the evidence the cafe was 
that he entred the houfe of Thomas Wetherway, 
the doors being open and had taken two coats, &c, 
and brought them from the room to another, but 

before 
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before he could carry them away company came and 

took him, it was agreed that it was felony although 

he had not carryed them out of the houfe, by removing 

them from the place where owner had laid them, the 

thief had taken the pojjejjion of them, and Jo he did 

felonioujly take them and conveyed away from the 

place where the owner left them, vide 27 Afs. PL 39. 

Wimeflc one At the Jame Sejjions one Henry Trew was taken 

wuiher a8a ' nft for Hur g larv or breaking the houfe of William Rutts, 

and one Thomas Perry a prisoner in Newgate was 

Jworn as a witnejje to give evidence againjl Trew, the 

Jaid Perry being one of them who was with Trew and 

joined with him in the Burglary, but Perry was 

not indified for that Burglary, but was indifted for 

another Burglary, but he was called as a witnejje 

before he was arraigned for that Burglary whereof 

he himjelf was indiffed. 

On 1 Jac. S. of At the jame Sejjions upon the indifiment of 

cier^taken Daniel Cleach and Nicholas Cambridge for killing a 

from him who rnan, it was agreed that if Jeverall men come in aid 

actually give one of another, and one only give the wound, all of 

not from d thc nd them are in €C l ual de g ree > and {t is in law the Jlroke 
reft prefent of every one of them, as Plowden Com. 98, but upon 
ayding. the Stat. 1 Jac. 8. if Jeverall men be indided for 

killing a man having not fir/I jlrucken nor having any 
weapon drawn, and it appeareth on evidence that one 
of them onlyjlruck the Jtroke, and the rejl were ayding 
to him, there though all be guilty of manjlaughter yett 
all of them /hall have Clergy except him only who 
gave the Jlroke becaufe the words of the Statute are 
if any perjbn Jhall Jlab or thrujl through any perfon 
not having a weapon drawn, or having firjl Jlruck, 
of which the party Jhall dye within 6 months altho' 
no malice forethought can be proved, yett the perjbn 
Jo offending Jhall looje the benefitt of his Clergy, 
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]b that, that Statute taking away Clergy only from 

him who actually Jtruck the jtroke, and not from thoje 

who gave the Jtroke by conjlruftion of law, .and Jo it 

was then Jaid it was refolved by the Judges in the jPijfr'iCife. 

cafe of one JValJh, 15 Car. 1. 

And upon this occajlon was remembered the cafe Sir John Digby. 
of Sir John Digby which was this, Sir John Suck lin was 
fuitor to a young Gentlewoman, and conceiving Sir Killing one 
John Digby to be his rivall and hinder his dejlgne who *ttemptr 
he gott another man to ajjijt, and they both watched h^ n y ° r r T n ar 
Sir John Digby as he came out of the Play houfe In Manfion houfe 
Black Fryers and there Jett upon him in the lane, indayorbur- 
and Sir John, Digby dcew his fword and killed him f £LX thV 
who came to aid Sir John Sucklin y and It was re- Statute extend- 
Jblved that this was no felony in Sir John Digby for ed t0 "^P* t0 
by the Statute 24 H. 8. C. 5. it is declared that if ^n°in hi.* 
any man attempt to rob or murder any per/on in or houfe in dar or 
nigh any highway or footway or in their manfion ni 8 ht - 
houfe, or attempt to break any houfe in the night and 
be Jlayn, that the perjbn fndiSed for killing any fuch 
perfon Jo attempting and the fame being found 
by verdid Jhall forfeit nothing but be difcharged in 
like fort as if he had been acquitted, and upon this 
Statute was Sir John Digby acquitted and adjudged 
no felony, but it was agreed that if Sir John Digby 
had been Jlayn it had been murder in Sir John SucJt- 
lin and his companion. 

Note y That though it feem that upon this Statute 
the fpeciall matter is to be found by the Jury, yett 
Co. PL Cor. 220 faith that if the circumjlances re- 
quired by the Statute are proved to the Jury upon 
evidence, they may find a general 1 verdicl of not 
guilty. 

Memorandum, That in Hilary Term 1 3 Car. 1 . Killing for wry 
Jujlice Crook gave the charge in the Kings Bench to mouth •■»«»§ 

the 
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orfcoff>, mur- the grand Jury, and there /peaking of murder he 
dcr " jaid that if a man take offence at one other for 

making a wry mouth att him or giving him a jcoffe, 
and thereupon without any other cauje kill, this is 
murder, for Jo light a cauje in law is counted no cauje 
and Jo had been adjudged. 

what Circum- Note, That although if an Officer or other Per/on 

iKh£« ™ 1 a anothe ' 1 ? P re i"T in ? .^J^/V 1 Parent ' 

kills another Majter, or Schoolmajter kills his Child, Servant or 
in keeping the Scholar in chajlizing or correcting him, this Jhall he 
fp\«n°t r o^ hCre i" aid t0 h *P er Infortunium^* Vide Stat.ijac. Cap.8 y 
Mafter kills a for jiabbing, there at the End of it, there is a provifo, 
Child or Ser- that the Statute jhall not extend to any Perjbn who 
Tant in chaftb- j^ kffl fa keeping and pre jerving the Peace, fo as 

i Hawk. 85. the Man-Jlaughter be not committed wilfully and of 
2 Roll. 120. purpoje, under pretext of keeping the Peace ; nor 
i U Haie 473. t0 a Majler or Parent in chajlizing his Child or Ser- 
Foft. 262. * vant, bejldes his or their Intent or Purpoje, jb that 

thoje Circumjlances are inquirable in thoje Cafes. 

Clergy, the Vide 9 E. 4. 28. One demands his Clergy, and 

Court Judge of t h c Court took the Book and turned him to a Verfe, 

Ordinary? ' * anc * he could not read well, but read one Word in one 

2 Hawk. 470 Place and another Word in another Place. And the 

etjtq. 302, 501. Judges ajked the Ordinary if he would have him ; 

and he anjwered yea. The Judges bid him conjider, 

and told him the Court was Judge of his reading, 

and if the Court jhould Judge he did not read, the 

Ordinary jhould be fined, and the Prijbner hanged, 

notwithstanding his demanding of him, and he was 

hanged, vide Fitz Abridgment^ titulo Corone 32. And 

3£?orfta!£ vide at the End of the Ca T c in thc Book at Lar g e > 
the Court may viz. 9 £. 4. 28. Jeveral Books are cited where, in the 
deliver the Abjence of the Ordinary, the Court delivered the 
66,*. accordf ' Book t0 the Pnjoner, vide the jame Book. 

ingly the Court delivered the Book in abfencc of the Ordinary. 2 Hawk, 500. 50 u 

A Man 
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A Man who had abjured the Realm for the Death * Hale 381. 
of a Man, was brought to the Bar, and being de- *■**"" ™ id > 
manded what he could Jay, why Execution jhould j^ Jjd *ot 
not be awarded. He pleaded the King's Pardon, take notice 
which was difallowed, becaufe there was ho mention ^f p *f t 3 r had 
.in it, that he had abjured; and after he prayed his 2Hawk. 534. 
Clergy, which wis dijallowed utfupra ; and after he 
pleaded, he was taken out of a SanSfuary^ and de- when a prf- 
jired to be rejlored, which the Court refufed, and Jaid f on er is de- " 
he jhould not have that Plea, becaufe being ajked manded what 
what he could fay, why Judgment and. Execution j^/^*' why 
[29] jhould not be given and awarded againjl him, he aoaUnot be 
had pleaded his Pardon, and that being difallowed, g"en 9 His firft 
he jhould not be received to plead any other Plea, f le ^fX7be P " 
which was ruled accordingly, for he was hanged. So over-ruled, yet 
Note, Tho* a Prifoncr in fuch a Cafe, mujl at his Clergy allowed 
Peril plead fuch a Plea as he will Jland to, for it is ^p£ afc 
peremptory to him if the matter, &c. pleaded be judged againft 
judged againjl him; yet after fuch Plea, he may him - 
and ought to have the Benefit 01 his Clergy. 

At the Sejpons for Newgdte, 20 April 1664. 16 jiyner't Cafe. 
Car. 2. The Chief Jujlice Hyde, myfelf and my 
brother Wyldt prefent, One John Joyner was XndiSed 
for Jlealing a Copper, and upon the Evidence it ap- 
peared the Copper was fixed to the Freehold, and 
he broke it up and carried it away ; And thereupon 
the Jury was directed by the Court, that he was not 
guilty, becaufe it was no Felony. But my Lord whereupon an 
Chief Jujlice Hyde faid, that it being fo rank a Tref- indiament for 
pafs the Jury might find it Specially, that he did take gm^ lve 
up the Copper, but that it was fixt, and fo leave it judgmenTfo/ 6 
to the Court, to judge whether Felony or no, and Trefpaf*. 
thereupon the Court judge it Trejpafs, and fine him, 
and give him other Punijhment nt for fuch a Tref- , j onel 3JI# 
pafs, as the Court did in Holmes's Cafe, Cro. Car. 370, 1 Hawk. 139. 
<* 377- 
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Fofc 115. 377. Bat my Brother Wylde and I differed in that 
i Hale 56I. p^ ana jaid it was not like Holmes's Cafe ; For 
there all the jpecial Matter was exprejjed in the In- 
diSmcnt, viz. That Holmes being pojjefled of a 
Houfe in London, did Felonice Jet on Fire his own 
Hoqjie and born it with intent to barn the Houjes of 
other Men near adjoining, and of this the Jury found 
him guilty, and before Judgment, becaufe the Court 
doubted whether it was Felony or no, the Record 
was removed into the Kings-Bench, and the Advice 
of all the Judges taken, and agreed, that it was no 
Felony : And thereupon all the Jpecial Matter being 
in the Indiftment, and he found guilty of that as it 
was laid, in Law it being no Felony, he was found 
guilty of the Trefpafs, tor which the Court gave 
Judgment againjt him. But in this Caje he is in* 
difled generally for Jiealing a Copper, which may 
not be flxt, and if the Jury Jhould find him guilty 
generally, the Court mujl give Judgment as for 
Felony. For the jpecial Matter that it was flxt is 
not laid in the Indifiment And it would be dis- 
honourable for the Court in Jo plain a Cafe as this, 
to fuffer the Jury to find a fpecial Verdifi, fo all l3°] 
agreed that the Jury Jhould find him not guilty, 
1 Hale 510. which was done accordingly, Vide 2 H. 7. 10, b. 
* H«wk. 6*1. Though Felony includes Trefpafs, yet if the Party 
MaZin *£' ', indificd bc discharged of the Felony, which is Prin- 
Cafc, fie af ' dpal, he is thereby acquitted of the Trefpafs, tamen 



contra. Quare of this, and Vide the Book. 

Locofi and VtU At the fame Sejjions John Locoft and Lawrence 
B r ' , i? fe " Villars were indifled for Burglary for breaking and 
bre2! rZ Houfe entering a Man's Houfe with an intent to Ravijh 
in the Night his Wife, and were found guilty, and had Judgment 
;^^ ntent to be hanged. Upon the Evidence, the Fact was 
very foul, for the Woman was aftually ravijhed by 

one, 



to 
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one, and afterwards they thrujl a Torch betwixt her Felony. 

Legs, &fr. I Hawk. 136. 

At the fame Sejjions there was this Quejlion, One 
James Turner and William Turner^ at Chrijlmas mil. Turner's 
Sejjions lajl, were indified of Burglary for breaking Cafc - 
the Houfe of Mr. Tryon in the Night, and taking 
away great Sums of Money : and thereupon James If one break an 
Turner was found guilty and executed ; but Trilliam J*?^ 5 *" ^ 
Turner was then acquitted. And now there being Goods'dwnceof 
great Evidence that William Turner was in the feveraiMen, 
jame Burglary with James Turner, and there being J nd £* **&&*& 
47/. of the Money of one Hill, a Servant to Mr. Jf^J ^ 
Tryon % Jlolen at the fame Time, which 47/. was not ing the Goodt 
in the former Indifiment, they would have indified w 01100 ^ 
William Turner again now for Burglary, for break- ^ftS, he 
ing the Houfe of Mr. Tryon^ and taking thence 47/. cannot be* after- 
of the Money of Hills; but we all agreed that f^i* 1 ^"* 
William Turner being formerly indified for Burglary ghry/bu^may 
in breaking the Houfe of Mr. Tryon, and Jlealing for the Felony, 
his Goods, and acquitted, he cannot now be indified f £j^c % ? c 
again for the fame Burglary for breaking the Houfe j Men/which** 
but we all agreed, he might be indified for Felony, were'taken out 
for Jlealing the Money of Hill. For they are H ^ fame 
feveral Felonies, and he was not indified of this 2 Hawk. 5x9. 
Felony before, and fo he was indified. And after- 
wards I told my Lord Chief Jujlice Bridgeman what 
we had done, and he agreed the Law to be fo as we 
haddirefied. 
[3 1 ] At the Lent Affixes at Cambridge. 16 Car. 2. Smfim'sCafe. 
Clement Sim/on was indified for breaking an Houfe S^ ™* 
in the Day Time, no body being in the Houfe, and onTtiaceTn 
Jlealing Plate to the Value of 10/. And upon the an Houfe to 
Evidence it appeared, that he had taken the Plate ™£ th f cr h £ a . 
out of a Trunk in which it was, and laid it on the ta^l £ ^" 
Floor ; but before he carried it away, he was fur- them is Felony, 

prifed 
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prifed by People coming into the Houje. And the 
Chief Jujlice ifyfccaujed this to be found Specially, 
becauje he doubted upon the Stat, of 39 Eliz. Cap. 
15. That enaSs, that if any one be found guilty of 
the Felonious taking away any Goods, &fc • out of 
any Houje in the Day-time, above the Value of 5*. 
he jhould not have the Benefit of his Clergy y Whether 
this were a taking away within the Statute. And 
on the 13 June, Gar. 2. All the Judges being met 
together, this Quejlion was propounded to them, 
and agreed that Clergy was taken away in this Caje. 
For the Stat, of 39 Eliz. does not go about to 
declare what Jhall be Felony, but to take away 
Clergy from that kind of Felony. For breaking an 
Houje in the Day-time, no body being therein, and 
Jtealing Goods above the Value of five Shillings, 
fo that the Felony is at Common Law; And 
by the Common Law, breaking the Houje and 
taking of Goods, and removing them from one Place 
to another in the fame Houje, with an intent to Jleal 
them is Felony ; For by this taking them he hath 
the PojJeJJion of ^them, and that is Stealing and 
Felony. Fide for this 27 AJf. PL 39. Br. Corone 
107. 

At the fame Time it was propounded to all the 
Judges If a Man and his Wife go both together to 
commit a Burglary, and both of them break a Houje 
in the Night, and enter and jleal Goods ; what Of- 
fence this was in the Wife, and agreed by all, that 
it was no Felony in the Wife ? for the Wife being 
together with the Hufband in the AS, the Law Jup- 
pojeth the Wife doth it by coertion of the Hufband, 
and fo it is in all Larcenies ; but as to Murder, if 
Hufband and Wife doth join in it, they are both 
equally guilty, Vide 2 E. 3. F. Corone 160. 27 AJf. 

PL 
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PL 40. F. Corone 199. Poult on de pace 126.' And 
the Cafe of the Earl of Sommerfet and his Lady, both 1 St. Tr. 348, 
equally found guilty of the Murder of Sir Thomas 35I# 
Overbury^ by poyjbning him in the Tower of London. 
[3 2 ] ^ Lt * c Delivery for Newgate, holden 31 Am Dam?* 

Aug u ft* l & ^ ar ' *• m y Lofd Bridgeman f my/elf, and Cafc * 
my Brother Wjldi % Recorder of London, being pre- ^ awk -9°, 
/ent ; ^«* Davis was indified for murdering her Stat. 21 jac. 1. 
Male Bajiard Child, and the Indifiment was not c - «• 
jpecial as the Statute is for concealing it, &c. But 
the Indifiment was quod Infantem mafculum vivum Formoflndia- 
parturiit qui quidum infans mafculus adtunc 12 ibid. " ac ? t f °f **ur- 

r • fa * A Z / L ' • J p denn S Baftard 

vtvus exijtens natus per legem bujus regnt Angl child upon 
fpurius fuit, Anglice, a Bajlard, and then goeth on fearchofPre- 
in the ordinary Form, that Jhe murdered it, and doth ccdcnt * 
not conclude Contra formam Statut. And it was % Hawk. 3 34-5, 
doubted by us, whether the Indifiment ought not to 345, 6 *3- 
be Jpecial. And we cau/ed Precedents to be Jearched, * HaleaM -9- 
and 2 Car. j, there was a Jpecial Indifiment, but 
after 4, 5 fcf 6 Car. 1. All the Indifiments were as 
this is, and Mr. Lee, Clerk of the Peace for London, 
/aid that the Form was altered, and made as it is 
now by the Advice of the Judges at that Time, who 
agreed that Clau/e which is now in the Indifiment, 
Jhould be put in, and to conclude generally contra % h. p. c. 289. 
pacem, &c. and not to conclude, contra formam 
Statut. For Murder was an Offence at Common 
Law; and the Statute declareth, that where the 
Child is concealed, it /hall be taken, to be born alive, 
and if it be dead it /hall be taken, that it was mur- 
dered, and /o the Statute doth not. make a new 
Offence, but maketh a Concealment to be an un- 
deniable Evidence that Jhe murdered it 5 and /o the 

Court 
1 In fome editions page 130. 
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Court was Jatisfied, and went on upon the IndiS- 
ment, and upon the Evidence fit appeared, that the 
Prifoner lived in a Chamber by herfelf, and went to 
Bed on Thurfday Night well, without any Pain, 
and in the middle of the Night waked full of Pain, 
and knocked for Jbme body to come to her, and one 
Woman heard her knock, but came not to her, and 
the fame Night Jhe was delivered of a Child, and 
after Jhe put the Child in a Trunk, and did not.dif 
cover it till Friday Night following, and this was all 
found jpecially to have the Advice of all the Judges, 
whether that knocking for help at the Time of her 
Travel (altho 9 jhe concealed it after one Day) ex- 
empts her from that Statute. For there was no Jign 
of any Hurt upon the Body of the Child. But thus 
far it was agreed by us, that if there be an intent in 
the Woman to conceal the Child, then it is Murder 
by that Statute, though in truth the Child was dead 
bora But if there was no Intent to conceal it, or if 
Jhe confefs herfelf with Child before hand, and after 
Jhe is Jiirprifed and delivered, no body being with her, 
this is not within the Statute, becaufe there was no 
intent to conceal it, and therefore in Cafe, if there be 
no Jign of hurt upon the Child, it is no murder. 

At the fame SeJJions one Fulk Bellus was in 
Newgate committed for Felony for departing from 
his Captain without licence, and the King having 
given order that for the example of others he Jhould 
be carefully projecuted, my Lord Bridgeman, myjelfe 
and my Brother Wylde lookt over the Statute con- 
cerning this point, and as it is agreed in the cafe of 
jbuldiers Co. 6. 27. [Cro. Car. 71. 3 Injh 86.] the 
Stat. 7 H. 7 C. 1. and 3 ft 8. C 5. were found 
to be the materiall Statutes (which two Statutes 
were of the fame effecf and penned in the fame words) ; 

wee 



[33] 
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wee found a great difference for the Stat. 7 H, 7. 
extends only to Jbuldiers retained to Jerve the King 
upon the Jea (and not to Juch as are retained to Jerve 
the King here in England) ; but the Stat. 3 H. 8. 
extends to all Jbuldiers retained to Jerve the King 
upon the Jea or land or beyond Jea, and therefore 
wee agreed to proceed upon this Stat, of 3 H % 
8. Jo made the Indictment generall that he was re- 
tained to Jerve the King in his warrs without ex- 
prejjing where, becaufe that Statute extends to all 
places which not being objerved before they laid 
in the Indidment the place either on Jea or beyond 
the Jea where the Jbuldier was retained to Jerve, which 
needs not proceeding upon the Stat, of 3 H. 8. 
as it is bejl to doe; and wee lookt upon the Cafe 
reported by Jujlice Crook ^ PL 3. Cor. fol. 71. and the 
Jame Caje reported by Jujlice Hutton^foL 1 34, where 
it is rejblved by 9 Judges againjl 3 that though theje 
Statutes mention only Captains, yet a departure 
from a Conduflor is ^ithin the Statute and upon the 
quejtion whether Tryall may be had before Jujlices 
of Oyer et Terminer becaufe the Statute Jays that the 
Tryall Jhall be before Jujlices of Peace. Jujlice 
Croke reports that the greater opinion was that 
Tryall might be had before Jujlices of Oyer et Ter- 
miner, and Jujlice Hut ton reports it then to be unani- 
moujly agreed by all the Judges That if one take 
prejje mony and when he Jhould be delivered over 
to his Captain or conductor he withdraw himjelf 
this is no Felony, although he be hired and retained 
to Jerve, for by the Statute it mujl be a departure 
from his Captain, which is not before he be received 
or delivered over to his Captain, C5V., and wee ob- 
served a mijlake in former precedents of Indiflments 
againjl Jbuldiers for departing from their Captains, 

&c. 
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menti as to &c, for thoje IndiSments were that of A. B. exiftens 

thTsut°u rd c b" miles et ° ca P ttaneu * et adhuc et MM** immediatt 
re^rring U that y retentus cum dido domino Rege &c; and Jo they 
to the Souidicr applyed the immediate retentus with the King to 
which ought to tne fbuldier, which ought not to be, but is applicable 

be referred to , J , >• . j 1 * r 1 \V . 

the Captain. 0I "y t0 the Captain, and then theje words (being no 
Captain immediately retained with the King) is one 
parenthejis, and theje words of immediate retainer 
with the King are applicable to the Captain, and 
Jo the Jence is plain, if any Jbuldier (being no 
Captain immediately retained with the King) which 
hereafter Jhall be in wages and retained to take 
the prejs to ferve the King &c. thoJ*e lajl words 
are applicable to the Jbuldier and Jo directed the In- 
dictment. 
a neediefle And becaufe the Statute makes the Tryall in the 

mer U indi^ r " C° unt y where the offender is taken ; therefore the 
ments. former precedents Jhow that the Court had Juris- 

diction to adde this Clauje in the end of the Indict- 
ment, Et ulterius Jura tores pradicli fuper facr amen- 
tum fuum prafentant quod pradiclum A. B. (viz : the 
Jbuldier,) Juch a day and Juch a plac$ in the County 
where he is indicled pro felonia pradifta captus et 
accufatus fuit, which Claufe I conceive to be need- 
le JJe, becaufe if the Tryall be not in the fame 
County where he was taken, either the prijbner may 
move it, and aljb the Court which is of Counjell 
with the prijbner ought not to Juffer the Tryall 
to go on, and indeed in Juch caje that they have not 
juriJHiclion, and therefore the Court ex officio will 
look to it, that they have jurisdiction, and that the 
Tryall be as it ought to be by law, and it is never 
ujed to putt in Claujes into Indiflments to manifejl 
the Juri/diclion of the Court. And in the next 
place it was considered whether the Indifiment to be 

vi 
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vi et armis, and Mr. Lee, the Clerk of the Peace for * n ***** «&■ 
London, and Mr. Shelton Clerk of the Peace for ougLTb.in 
Middle/ex Jaid that they never putt in vi et armis in indiftments 
any Indiclment for an offence merely created by a aad in w ^ ak 
Statute Jave only in an Indiclment for a forceable 
entry where force is the matter of the offence, but 
never upon the Statute for keeping Alehoufes without 
licence, or for keeping unlawfull games or any other 
cafe of the like nature where the Indiclment is 
merely upon a Statute although it be for a malefejance. 
But in Indiffments at Common Law for a malefejance 
they always putt in vi et armis, but in IndiSments 
for a malefejance at * Common Law they never uje 
thoje words, for a malefejance cannot be vi et armis, 
and therefore i* this caje of a Jbuldier's departure 
they thought it need not be laid vi et armis, and 
of that opinion all wet£, but becaufe the former prece- 
dents were vi et armis and wee conceived thofe words 
would do no hurt becaufe every malefejance is in law 
a force being againjl an ejtablijhed law, therefore wee 
ordered theje words Jhould be putt into the Indicl- 
ment. 

Juratores prodiSo domino Regejuper Jacramentum a Copy ©r tie 
fuum praefentant Fulkrum Bellum Imprimis de Paro- Indlftmcnc - 
chia Janclae Margarettaz Wejlminjler in comitatu 
Middlesex labourer n die Januarii anno regni 
domini nojlri Caroli 2 di del gratia Angliae Scotiae 
Franciae et Hiberniae Regis Fidei defenjoris &c. ib- 
idem apud parochiam praediclam in comitatu praediclo 
exijlens miles Anglice a Souldier (et 5 capitaneus 
immediate rententus cum domino Rege) jalarium 
recipiens Anglice being in wages et retentus ad fer- 
viendum diSo domino Regi in Guerris Juis ut miles. 

Idem 
1 So worded in manufcript, but query "-Statutt." 
H 
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Idem Fulk Bellus Jk ut prafertur miles extjlens et 
Jalarium recipiens et retentus ut praefertur cum 
domino Rege ad deferviendum eidem Domino Regi 
in Guerris ut miles po/l eandem retentionem et Jalarii 
receptionem fcilicet diflo 1 1 die Januarii anno Jupra 
dido apud Parochiam praedi&am in comitatu prae- 
diclo a jervido difti domini Regis fine licentia diSi 
domini Regis Jive ejus locum tenentis vi et armis 
felonice di/cefjit in magno contemptu difli domini 
Regis nunc coronam et dignitatem fuas &c. et contra 
formam Statuti in hujujmodi caju nuper editam et 
provijam &c. Upon this Indiflment he was ar- 
raigned, and pleaded 5 culp : and upon the evidence 
the cafe was that he was generally retained to Jerve 
the King as afouldier,and the Kingphaving occajlon 
to fend Jouldiers to Tangier ordered a certain num- 
ber to be taken out of every Company, and amongjl 
them Bellus the prijbner was one who was appointed 
on Thursday to be ready to goe the next day, to which 
the Jaid Bellus Jhewed himjelfe willing, but that 
night to take leave of his friends, he fell a drinking 
and was drunk and fo came not to his fellows, but 
they went away without him, and about 4 days 
after this Bellus came to his Captain of his own ac- 
cord and Jubmitted himfelfe to him, and confejjed his 
fault, and becaufe it did not appear that he did 
wilfully depart or withdraw himjelfe but was over- 
taken with drinke, therefore wee discharged the Iury 
of him. And the next day my Lord Brldgman 
acquainted the King with what he had done, and he 
was well pleajed and jaid God forbid he Jhould have 
been hanged for being drunk. But in this Cafe wee 
did agree that if any one be retained generally to 
ferve the King as a fouldier, the King may employ 
him as he thinketh fitt either here or beyond fea. 

And 
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And wee did agree that in cafe a battel were to be *j ould * c 5 abf p t 

fought, and that day which it is to bee, a Jbuldier departure^ " 

withdraw himjelfe from it this is a departure within voluntary and 

this Statute, for he had as good depart for ever as at J conceive 

that time in which there is greatejl occasion to uje excuf/at *uch 

him. a time. 

But in cafe a Souldier be commanded on the Guard Souiaicr abfent 
one night and abfent himjelfe, whether this be a from the Guard 
departure within the Statute wee did not deliver any w *°P lnlon - 
opinion, as concerning, that was an offence for which 
his Commander might give him Juch punijhment as is 
ufuall for not performing his duty, and the mijcheife 
Is not Jo great as to expound every Juch fault to be 
capital!. 

At the fame Sefiionsjofeph Clarke was nidified in MpbCbrV* 
Lmdmiox High-Treajbn, for Coining of Money, and ^S££ 
upon the Evidence it was proved againjl him in 
London, u% it ought to be, the Indidment being there, 
bat a great dealof more Evidence was given againjl 
him of committing the fame Crime in Middle/ex, and 
in EJixy which was agreed to be good Evidence to ^* Levant 
jatisfy the Jury- **'*- 

One Richard Oliver who had been partner with OJWiCafe. 
him in the Crime, and formerly convified for that * **£*£ 6< * 
Crime, and had obtained the King's Pardon, was innotii. 
ufed as a Witnefs againjl him, together with other 
Witnejfes. And it was agreed by us all, that the 
bare uttering of falfe Money, though the Party know 
it to be falfe Money, is not High-Treafon, nor 
Mifprifion of Treafon ; For nothing is Mifprijion 
of High-Treafon but concealing it, yet the uttering 
of falfe Money is a great Mifprifion finable, if 
the Patty know it to be falfe : But if he that utters 1 Hawk, so, 
it know the Perfon that coined it, or if one help 44* 
a Coiner with Instruments and Tools to coin withal, 

or 
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or fornijh him with Silver for hit coining, and Money 
it coined accordingly, in every of theje Cafes it is 
High-Treafon in them who otter the Money, or 
ajji/l the Coiner with Materials, for they are all 
aiding to the Treajbn ; and in High-Treajfon, every 
one who giveth aid or ajjijlance to it, are Principals ; 
for there are no AccejQfaries in Treajbn, and they are 
guilty of Coining as well as he that coined it. 

A Form of a Convifiion for High Ways, by the 
View of a JuJUce of Peace, which he is to return to 
the next Se]}ions, and a Form of an Order thereupon, 
which I had from my Lord Hyde. 

Bedford. Memoranda quod Un* Jujliciar* DonC Regis ad [34] 

1 Hawk. 696 pacem in Com. prad. confirvand 9 nee non ad diver/as 
e, fif' •felonias & tranfgreffton' f£ al, malefafta in eod. Com 9 

pepetraf audiend & tcrminand* ajjignaf ad hanc 
Generalem Sejftonem. Paeis Com* prad. tent, apud 
• infra Com. prad. die Sec* Anno Regni 
Dom 9 «c. coram prefat.—& — Juftic. pads in Com. 
prad. virtute Statut. Dom. Eliz. nuper Regina Angt 
in Parliament tent apud Weftmon' 12 die Jan. 
Anno nuper Regina 5 & jicundum formam £ff effeftum 
di£t. Statut. Intitulat. An Aft for the reviving of a 
Statute made An. % & 3 Phil. & Ma. for the 
mending of High-ways, fuper propriam notitiam fuam 
prefentavit qd. Quadam cumunis & Antiqua Kegia 
via infra paroch. prad. in Com. prad. qua ducit de 
Paroch. prad. ad de — villam in Com. prad. (mercato- 
riam villa exj/Ien.) a quodam loco vocat. in Paroch. 
prad. ufque ad quondam pontem communiter vocat. in 
Parocha pradiB. non ejl bene 6rfufficient. reperat. & 
emendat. fecundum formam & ejffecl. Statut. prad. fid 
mode ejl in magna decafu ita quod fubditi die. Dom. 
Reg. per viam prad. cum equis, plau/lris y Carrucis tf 
Carnagijs & at necejfarijs fuis prout folebant & de- 
bent 
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bent abfque magna periculo tranfire feu laborer* non 
poffunt tn cujus ret tejiimonium prad.—manum & 
Jigillum fuum appofuit. 

Super quo ad eandem General* SeJJionem pacts ibid. Onto Taper 
tent, die & anno fupradiclis 9 prad. Jujliciarij Dom. "***• 
Regis ad pacem Dift. Dom. Regis in Com. prad. 
confervand. affig. nat. affeffaver. & impofuerunt finem 
40I. levand. de Inbabitantibus dicT rarocb. at — in 
quorum DefecT via pred? non eft bene IS fujficienter 
reparat fecund, formam Stat.prad.fi prad. vta non fit 
fufficienter reparat. £ff emendat. ante Feflumfc? Joban- 
nis Baptift. prox. futurum. 

Memorandum^ Upon Juch a Conviflion the .decay what only is 
of the High-way cannot be traverfed, but they may t !^ ir 2" faU 5 t 5 > . n 
plead, that jbme other Perfon ought to repair it, %%t^ n ' 
[35] an< ^ traverfe that they ought not, but the decay being Reps, vol. i. 
upon View of a Jujiice of Peace cannot be gainjaid P* l6 ° a 
or traverfed. 

This is the bejl way to have all High-ways 
amended if the Jujlices of Peace would do their 
Duty. My Lord Hyde alfo told me, that it was 
rejblved by all the Judges in Gaye's Caje, 2 Car. I. Oayit Cafe. 
that if a Recujant who wa, proclaimed at the AJ- ^^ 
Jizes according to the Statute, render himfelf the appear in Per- 
next AJJizes to plead or traverfe, &c. he mujl ap- &**, and to be 
pear in Perfon, and he is to be in Cujlody ; for the ' m Cuftody ' 
Words of the Statute and of the Proclamation are, 
that he jhall render his body to the Sheriff of the 
County. 

Wbarton % Young and Purefoy were indiSed for 
murder, afcd the Jury contrary to their evidence 
found them not guilty of murder at which the 
Judges viz : Popham> Gawdy and Fenner were very 
angry, and committed the Jury to prifon and fined - ror| fined in 
them and bound them to their good behaviour, & criminall 

Cro. 
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Cro. EL 779. in appeal by tVatts againjt Brayn for 
the murder of her hufband the Jury fined for de- 
livering firjl a verdiA of not guilty by agreement. 
Whereas all were not of that mind, though after 
being jent back they found him guilty. Theje were 
in criminall cajes — But the 8 Jfs. PL 35. in an 
AJJiJe a Juror was committed to prijbn becaufe he 
would not agree with his Companions, but kept 
together a day and a night without good cauje, 
but at lajl he did agree with them, and vide Dr. £ff 
Stud. 18 th Edit. Cap. 52. 271. that in civil caufes if 
a Jury will not agree the Court may fine them, and 
in the jame place, that a Jury by leave of the Court 
may have meat and drinke and other necejjarys in 
caje any of them be not well, but then it mujl 
be either at the charge of the Jurors themjelves, or 
at the equal charges of the Plaintiff and Defendant, 
but not at the charge of one of them. 

At the Sejjions in the Old Baily holden there the 
12 Oftober 1664. A Silk Throjler had Men come 
to Work in his own Houfe, and delivered Silk to one 
of them to Work, and the Workmen Jlole away part 
of it. It was agreed by Hyde Chief Jujlice, myjelf, 
knd Brother Wylde being there, that this was Felony, 
notwithflanding the delivery of it to the Party, for it 
was delivered to him only to Work, and jb the entire 
Property remained then only in the Owner, like the 
Caje of a Butler, who hath Plate delivered to him ; 
or a Shepherd, who hath Sheep delivered, and they 
jleal any of them, that is Felony at the Common Law, 
Vide 13 Eliz. 4. 10. 3 H. 7. 12.& 2i*H. 7. 14. 
accord. Poult on depace 126. 1 

At the fame Time there being Dijcourje, about the 

rejlitution 
1 In forae editions page 1 30. 
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rejlittttion of Goods Jlolen, (to the Owner, who had tofcn Goods, 
profecuted the Thief) my Brother Wylde jaW that it XfftSS» 
had been refolved upon the Words of the Stat • of. upon the Statute* 
21 H. 8. Cap. 1 1, which giveth rejlitution of Jlolen. in cafe the 
Goods to the Owner in cafe the.Tbief be upon his foS^Mar. 
Evidence found Guilty, that notwithj&nding a. Sale ket Overt, 
in a Market Overt by the Thief of the Goodsjlolen;. * Hawk. z**. 
yet the Party jhall have Rejlitution.: And hefaid, pJS^^ 543# 
Jo was the PraSice at the Old Baity. But my Lord 
Hyde and myfelf, were of a contrary Opinion, be- 
cause at Common Law, a Sale in a Market Overt' 
by a Party who hath no Property Jhall bind the 
Right of the true Owner, and Jo is More Rep. 360. 
The Bijhopof Worcejier's Cafe, where to a Rejlitu- 
tion granted at a SeJJions of Newgate, the Party 
who had brought the Goods pleaded a Sale to him 
in a Market Overt, there the Cafe was adjudged 
againjl the Defendant, bec&ufe it appeared not to be 
a Sale in a Market Overt. For it was Plate fold in 
[36] a Scrivener's Shop in London. But there no Quejlion 
is made, but that a Sale in a Market Overt would 
have hindered the rejlitution, and bound the Property 
of the right Owner. And by the Stat, of 31 Eliz. 
Cap. 12. which in cafe of Horfes Jlolen, enableth the 
Owner to have Rejlitution if he claim them, within 
fix Months after they are fold by the Thief in a 
Market Overt, and yet that is, if the Owner pay the 
Party who bought die Horfe in the Market Overt, 
fo much as he will fwear hfe paid bona fide for the 
Horfe : But this Rejlitution of Horfes upon the 
Stat, of 31 Eliz. hath no great Relation to that 
Rejlitution upon the Stat, of 21 H. 8. they being of 
two feveral Natures, therefore Square legem. Vide 
poffea 48, a. con. and fo is the conjlant Praftice. . 

3 H. 7. 12. a. One arraigned before. Fairfax One challenged 

BryaK : 



36, hanged and 
not prefled. 

2 Hawk. 458, 

3 Inft. 217. 



One abjureth 
for Felony, and 
being after 
taken in Eng- 
land kt ftandi 
mute, he (hall 
be hanged 5 but 
26 Ajf. Pi 19 
^r. Payne i%, 
is to the con- 
trary, but that 
feemeth not to 
be Law. 
% Hawk. 459, 
460. 

At to ftanding 
mute, where 
the Judgment 
ihallbe to be 
prefled, and 
where proceed 
to Tryal and 
put him upon 
the Jury. 
% Inft. 178, 9. 
2 Hawk. 462. 



56 Murder and other Offences. 

Bryan, and Haugb at Newgate for Felony, chal- 
lenged 369 and die Qpejlion was, what Jhould be 
done with him, and all the Judges of the one Bench 
and the other agreed, that he Jhonld be hanged and 
not prejjed to Death, and this Role they would have 
all the Judge/ to obferve in their Circuits, notwith- 
standing the Opinion tempore E. 4. to the contrary ; 
and yet in the very fame Page it is Jaid in another 
Cafe upon the like Challenge, the Book faith the 
Opinion was, that he Jhould be prefled as a Perfon 
that refufed the Law. 

30 Ajf. PL 3. Br. Payne and Penance 2. One ab- 
jureth and is after taken in England, and demanded 
what he could fay, why Execution Jhould not be 
awarded, he Jlands mute, he Jhall be hanged, and 
not put to penance or prefled ; becaufe he was at- 
tainted of the Felony before by his Confejjion : For he 
cannot have the Benefit of the SanSuary to abjure, 
unlefs he confefs the Felony which is entered on Re- 
cord by the Coroner ; and there its faid, if a Felon 
plead not guilty upon his Arraignment, and after 
jtand mute before his Tryal, it is as if he had not 
pleaded : But if upon his Arraignment he confefs 
the Felony, and after being demanded what he can 
fay, why Execution Jhould not be, he Jlands mute, 
there he Jhall be hanged. Note, It feems to me, 
that in the Cafe before, where a Felon pleads not 
guilty, that if after, upon his Tryal he Jtand 
mute, yet the Jury Jhall be charged with him, and 
Evidence riven for the Kins ; and if he be found 

Eilty he Jhall be hanged ; for after the Prijbner 
th pleaded once not guilty he cannot hinder the 
Tryal, and therefore I fuppofe that Cafe is to be 
intended when the Prifoner only pleaded not guilty, 
and being ajked how he would be tiyed, Jlands 

mute, 
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mute, and refujes the Tryal of Law, there the bare 
pleading of not guilty is as nothing ; but in cafe he 
pleadeth not guilty, and for Tryal puts himjelf 
on the Country, then if after he /lands mute, yet 
the Court jhall proceed to his Tryal, and Jo the 
Book of 15 E. 4. 33. Br. p. 9. A Felon is ar- 
raigned and pleads not guilty, and puts himjelf upon vUt % Hawk, 
his Country, and then challenged 31, and thereupon 4 6 °- Note to 
is a Tales granted, and then he jlands mute, and Se ' 7 * 
the Jury was charged with him and found guilty. 

In an Appeal for Felony if the Prijbner Jlands Mute in Appeal 
mute, he Jhall have Judgment to be prejQfed, as in thc fame J ud &- 
caje he had been arraigned at the King's Suit, and ^lES? 
Jlands mute. 43 Aff. pi. 30. Br. Payn. 13 fcgT 14 
E. 4. 7. Br. ibid. 15. 

At the Sejfions at the Old Bailey the Jtb Decemb. Jamjma 
1664, one Jane Jones, together with one Thomas ^fe**"'' < 5 >fe " 
Wharton, were indifted for Burglary, and Jhe pleaded & c fa°nieFe" 
herjelf to be married to Wharton, on Purpoje to be lony with a 
excujed, being with her hujband at the Burglary, ^'Jf^l* 
and Jhe refu/ed to plead by the Name of Jones, and Se wayof ' * 
thereupon we called for the Jury, which found the Indiament in 
Indifiment, and in their Prejence, and by their Con- that Cafc - 
Jent, 1 we made the Indi6lment as to her Name to be 
Jane Wharton alias Jones ; but we did not call her 
Jane Wharton the Wife of Thomas Wharton, but 
gave her the Addition of Spinjler ; and then Jhe 
pleaded to it, and the Court told her, that if upon her x Hawk. 148. 
Tryal, Jhe could prove that Jhe was married to Note to Sca - 
. Wharton before the Burglary committed, Jhe Jhould 3 ** 
have the Advantage of it : But on the tryal Jhe 
could not prove it, and Jo was found guilty, and 
Judgment given upon her. 

At 

1 Note, the Jury Confent at the Time they are Sworn. 
I 
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Burning in the At the fame SeJJions, at the Tryal of a Prisoner, 

Im^mEzT hc took Excc P tion aga^j* the Witnefs agatojl him, 

tion agsdnft h» becaufe he had formerly been burned in the Hand for 

being Witncft. Felony; but the Chief Jujlice Hyde, Kelyng, and 

%jf t f* nd Wylde^ Recorder, being pre/ent,held that to be no Ex- 

iHawkl 603- ception, and in civil Caujes juch Perfbns are frequent- 

xo. One at- ]y admitted for WitneJJes ; and it differs from cutting 

k^Lff: offEars,JlandinginthePnioryorotherJ»igmatking, [38] 

doned it no good becaufe thofe Punijhments make the Perjbn Infamous, 

Witnefs. Modus and fo he is not allowed for a Witnefs : But burning 

t^d^£ in thc Hand docs not i"°» becau f c {t cometh in the place 

allowed. " of Purgation at the Common Law, which Juppojeth . 

By the Statute ^ c m %ht ** not g^ty* notwithjlanding the Verdifl. 

of 18 Elm. 7. And therefore at the Common Law, he that confejjeth 

He who hath a Felony, could never be admitted to his Purgation, 

Sty dfcha^ed. for thcrc could "* no Prejumption of not guilty againjl 

Vidt Manbr. ' his own ConfeJJion. Vide Godbolt 288. 

If Clergyman burned in the Hand, and after fued to be deprived for that Caufe, 
prohibition. Vide Co. 5, c. no, FoxUfs Cafe, and it it in lieu of Purgation, which 
admits guilty, efpecially after Judgment and Attainder, a Hawk. 504, 505. 

Marriott Cafe. At the fame Time and SeJJions, One Ifaac Marriot, 
One committed an j others were committed, and the Mittimus was 
oathof aL- * f ° r refufmg to take the Oath of Allegiance, and fo 
giance, dif- the Jujlice of the Peace thought to bring them into 
r ha 7 8 <* 1 *• no a Premunire ; but the Court discharged him and the 
fata. £* Rejl, becaufe the Oath intended was the Oath in- 
Penalty of Pre- joined by the Statute of 3 Jae. Cap. 4. and it is not 
munire. an Qath of Allegiance, though it be commonly fo 

called ; but in truth it is an Oath of Obedience, and 
Jo the Court discharged them, becauje there was no 
juch Oath of Allegiance, &c. 
An Alien living At the fame SeJJions, upon the Tryal of feveral 
vS"' i,8 thi SU th Qs a ^ crs f° r t ^ e * r thfrd Offence after two former Con- 
Statute of e vifiions before the Jujlice of Peace upon the Statute 
Quakers. of 1 6 Car. 2. Cap. 4. An Aft to prevent and fupprefs 

jedttious 
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/editions Conventicles ; One of them pleaded, that he 
was an Alien born in France, and fo not within the 
Penalty of that AS, becaufe the Statute fays, that 
every Per/on above the Age of lb Tears , being a Subjeft 
of this Kealm, Jhall, &c. And he Jaid he was no 
Subjefl, and Jo not within the Law : It was agreed 
by as all, that if an Alien come into this Kingdom, 
and live under the King's ProteSion, that as long 
as he liveth here he is a Subjefi #f this Realm, and 
punijhable for tranjgrejfing the Laws thereof* accord- 
ing to Calvin's Caje, Co. 7 Rep. 6, b. and Jhall be 
indiSed for High-Treafon, and the Indifiment con- 
dudes contra Allegianc fuam debitam. But if the 
Statute had jaid been a Natural-born Subjeft of this 
Realm, then it had not extended to him, and that 
aljb appeareth by the penning of Jeveral Statutes, 
jbme being generally Subje&s, or all Subjefls, &c 
which extend to Aliens which live here, and other, 
that all Natural-born Subje&s, which extend to 
[39] them only who are juch, and not Aliens who live 
here, and accordingly we proceeded againfl him, and 
he had Judgment to be transported. 

At the fame SeJJions, Francis Trollop was indi&ed rrdhft Cafe, 
for jlealing the Goods of Matthias Bowyer, and upon A Carrier hath 
the Evidence it appeared, that the Goods were not S^S^b 
Sawyer's, that he was a Glofterfhire Carrier, and in robbed' the In* 
his Journey they were jlolen from him, and agreed di&ment is 
that the IndiSment was well enough, for tho* he had ^^Q^ t 
not the abfolute Property, in the Goods, yet he had of the Carrier, 
a pojjejfory Property, for which he may maintain 
an Afiion of Trefpafs againjl any one that took 
them from him ; and fo may indifi a Thief for 
taking his Goods, and fo the Indiftment is good 
either for jlealing the Goods of the Carrier or of the 
right Owner. 
8 At 
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At the fame Sejfions, One Joftpb Fabian, a work- 
ing Gold-Jmith, was indifted for falsifying Plate, and 
by putting in too much Copper, made it Jome Pieces 
2d. in others 3^. 4^. $d. bd. yd. in the Ounce worje 
than it ought to be, and then corrupted one of the 
Ejjay Majters Servants to help him to the old Marks 
of the Leopards Head, and other Marks which are 
jet on Plate when it is ejfayed and found good, and 
with thoje Marksthe marked his falje Plate at his 
own Houfe, and jb he fold his Plate to the felling 
Gold-fmiths, who did not mijlrufl it, becaufe they 
faw it marked : For the EJJay Majier is fo curious, 
that if the Plate be the fourth Part of a Farthing 
more than it ought to be, they break it in pieces, 
and the old Marks ought always to be broken 
in pieces when new Marks are made. And becauje 
the Eflay Mafter had not caufed thofe old Marks 
to be broken, he was turned out of his Office, and 
Fabian* who was found guilty, fined 100/. and 
adjudged to jland in the Pillory three Days, from 
Eleven of the Clock until One, that is to fay, 
once at the Old Change* and another Time in 
Cheapfide* and the third Time before Goldfmiths 
Halt* with a Paper in his Hat, declaring his 
Crime, and he was alfo forejudged of his Trade, 
that he jhould not ufe that Trade again as a Majler 
Workman. 

In the Sejfions in the Old Baity holden the 13 of [40] 
January 1664, One John Hull was indifled for the 
Murder of Henry Cambridge* and upon the Evidence, 
the Cafe was, that there were jeveral Workmen 
about building of a Houfe by the Horfe- Ferry, 
which Houfe Jtood about 30 Foot from any High- 
way or common PaJJage, and Hull being a Majler 
Workman (about Evening when the Majler-workman 

had 
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had given over Work, and when the Labourers were 
potting up their Tools,) was Jent by his Majter to Manflaughter 
bring from the Houfe a piece of Timber which lay ^j^T 
two Stories high, and he went up for that piece of Cafes. 
Timber, and before he threw it down, he cried out * Hawk. 85. 
aloud, Stand Clear, and was heard by the Labourers, Jj£ ^£* 475# 
and all of them went from the Danger but only Suit* Rules 
Cambridge, and the piece of Timber fell upon him there laid dawn. 
and killed him : and my Lord Chief Jajlice Hyde 
held this to be Manjlaughter, for he Jaid he jhould 
have let it down by a Rope, or eife at his Peril, be 
Jure no Body is there : But my Brother Wylde and 
myjelf held it to be Misadventure, he doing nothing 
but what is ujiial with Workmen to do : And before 
he did it, crying out aloud, Stand Clear, and Jo gave 
notice if there were any near they might avoid it ; 
and we put the Cafe, a Man lopping a Tree, and 
when the Arms of the Tree were ready to fall, calls 
out to them below, Take Heed, and then the Arms 
of the Tree fall and kill a Man, this is Mi/adven- 
ture; and we jhewed him Poulton de pace 120 1 , 
where the Cafe is put, and the Book cited, and 
held to be Mifadventure ; and we fatd this Cafe 
in Quejlion is much Jlronger than the Cafe where 
one throws a jlone or /hoots an Arrow over a 
Wall or Houfe, with which one is jlain, this in 
Kettoway 108 & 136. is faid to be Mifadventure. 
But we did all hold that there was a great difference 
betwixt the Cafe in Quejlion, the Houfe from which 
the Timber was thrown Jlanding thirty Foot from 
the High-way or common Foot-path, and the doing London Streets 
the fame AS in the Streets of London; for we all and a Country- 
agreed, that in Lon don, that if one be a deanjing of Sj£. 

a 
1 In other editions 123. 
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a Gutter, called out to Jland ajide, and then throw 
down Rubbifh, or a piece of Timber, by which a 
Man is killed, this is Manjlaughter ; being in Lon- 
don, there is a continual concourje of People pajjing 
up and down the Streets, and a new Pajjenger, who 
did not hear him call out, and therefore the cajling 
down any juch Thing from an Houje into the 
Streets, is like the Caje where a Man Jhoots an 
Arrow or Gun into a Market-place full of People, 
if any one be killed it is Manjlaughter ; becaufe in 
common Pre/umption his Intention was to do Mis- 
chief, when he cajls or jhoots any Thing which may 
kill among a multitude of People ; but in cafe that 
an Houje /landing in a Country-town where there is 
no juch frequency of Pajjengers, if a Man call out 
there to jland ajide, and take heed, and then cajl 
down the filth of a Gutter, &c. my Brother Wylde 
and I held that a far differing Caje from doing the 
fame Thing in London. And becaufe my Lord 
Hyde differed in the principal Cafe, it was found 
Specially, but I take the Law to be clear, that it is 
but Mifadventure. 

At the fame SeJJions Janus Rampton was indfSed 
for the Murder of his Wife ; and upon the Evidence 
the Cafe was, that he being a Hackney Coachman, 
found a Soldiers Pijlol in the Street, and when he 
came home he jhewed it to his Majler, and they 
took the Gun-jlick and put it into the Pijlol, and it 
went down into the Mujjel of the Pijlol, by which 
they thought it was not charged, and his Wife 
jlanding before hirp, he pulled up the Cock and the 
Pijlol went off, and being charged with two Bullets, 
wounded her in the Belly, and killed her, upon 
which he cried out, Oh I have killed my dear Wife! 
and called in Neighbours, it was holden by us all, 

that 
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that this was Manjlaughter, and not only Mi/adven- 
ture. ^**r«.« 

At the Common Law, if a Man had committed 
jeveral Felonies, and had been arraigned for one, 
and prayed his Clergy, yet he might be indi&ed for Clergy allowed 
any other Felony, and thereupon was made the Sta- where mz 7 te 
tute of Clergy, 25 Ed. 3. Stat. 6, C. 5. which required fo^odiw Feto- 
that a Clerk be charged with all Felonies, at once, ni» noewith- 
And after that Stat if a Man had committed jeveral ftandin K- 
Felonies, Jbme within Clergy and Jbme without 
Clergy, and had been arraigned of one of the 
Felonies within Clergy and convified of it, and his 
Clergy allowed for that, he was discharged thereof 
and could not be tried for any of the other Felonies 
which were committed betwixt the flrjl Felony and Fid. Recital 8. 
the Time of the Allowance of his Clergy for it, tho* El * &}• 4- 
[42] the other Felons was without Benefit of Clergy, J*** *' Law 
Stam. pi. Cor. 107, b. Coke. pi. Cor. 214. but now by 2 Hawk. 527. 
the Statute of 8 Elm. C. 4. if Clergy be allowed, 
that doth di/charge all other Felonies within Clergy; 
but he may be arraigned for a Felony, for which 
Clergy is not allowable, though it were committed 
before his Clergy were allowed : Co. PL Cor. 214. 
But now by the Statute of 18 Eliz. C. 7. it Jeems 
that although Clergy hath been allowed for one 
Felony he may be indified for another Felony aljb 
within Clergy committed before the Time that his 
Clergy was allowed; for that Statute of 18 Eliz. 
Jpeaks generally that all Perfons admitted to the 
Benefit of the Clergy jhall notwithstanding anjwer 
to all other Felonies whereof they jhall be indiSed 
or appealed, and not being thereof before acquitted, 

conviSed 

1 The learned Editor was not fatisfied with this Judgment. 
See Foft. 263, 264, 265. 
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convifled, attainted, or pardoned ; and if this be not 
the meaning of this Statute, then it is to no purpoje ; 
for all the other Cafes where Clergy was not allow- 
able were helped by the Statute of 8 Eliz. Cap. 4. 
before mentioned. And my Lord Chief Jujttce Hyde 
told me that when his Uncle Sir Nicholas Hyde was 
Chief Jujtice, he meeting with a notorious Rogue 
for jtealing of Sheep and Cows all being within 
Clergy, caufed him to be tryed upon one of the In- 
diftments, and presently called the Ordinary, and 
upon his return, that he read, he allowed him his 
Clergy ; and then after he tryed him at the fame 
AJJizes upon the other Indictments, upon which he 
was convified, and demanded his Clergy, which he 
denied him, becaufe he had had his Clergy once al- 
lowed him, and Jo the Fellow was hanged : But yet 
the Prafiice at the SeJJions at the Old Baily is con- 
trary to this, and Jo that Statute of iSEliz. made 
of no Effefi. But notwitbftanding the Pra&ice is 
conceived to be according to Law* 

At the SeJJions I inquired of Le Motfs Cafe, 
which was adjudged in the Time of the late 
Troubles, and my Brother Wylde told me, that 
the Cafe was this : That Thieves came with intent 
to rob him, and finding the Door locked up, pre- 
tending they came to fpeak with him, and thereupon 
a Maid Servant opened the Door, and they came in 
and robbed him, and this being in the Night Time, 
this was adjudged Burglary, and the Perfons hanged ; 
for their Intention being to rob, and getting the 
Door open by a falfe Pretence this was in fraudem 
Legist and fo they were guilty of Burglary, though 
they did not aftually break the Houfe, for this was 
in Law, an afiual breaking, being obtained by fraud 
to have the Door opened ; as if men pretend a 
Warrant to a Conjlable, and bring him along with 

them 
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them, and under that Pretence rob the Houfe, if it 
be in the Night, this is Burglary. 

At the Goal delivery in the Old Baily, 5 Jpril, Farris and 
1665, my Lord Chief Jujlice Hyde, myfelf, and my ^jf^f- 
Brother Wylde, Recorder of London, then prejent, , h. p. c. 552. 
one Richard Farre, and Eleanor Chadwick were in- Fofter 77. 
difled for breaking the Houfe of Robert Stanyer, J£2^V 
and putting his Wife in fear, and jiealing from by coloured' 
thence jeveral Goods ; and upon the Evidence, the Lawful Pre- 
Cafe was that Mrs. Stanyer whoje Houfe was tence "' 
robbed, had for many Years lived from her Hu/band, 
and hired this Houfe, and a Leaje was drawn up 
for the Houfe in her Hujband's Name, which he re- 
fiijed to feal, and faid he would have nothing to do 
with, but the Landlord and jhe agreed, and Jhe con- 
Jiantly paid the Rent, and had the Houfe very well 
furnijhed, an<J had Plate, Jewels, and Houfhold Stuff 
of very good Value, and Farre the Prifoner, and 
Eleanor Chadwick, who lived with him as his Whore, VuUpoJUa Caf- 
and fo had done a great while, intending to rifle her -§£■■* £*■* 
Houfe, laid this Dejign, viz. Farre went to an At- z H^wk 133. 
torney of the Common Pleas, and told him that Mrs. 1 Sid. 254, 
Stanyer was his Tenant and in Arrear for Rent, and *£• 6 
he had no way to get her out but by ejeclion. firma y aym * 
and thereupon, he according to the Way now ufed, 
made a cafual EjeSor of his own and delivered a 
Declaration, and Eleanor Chadwick made a falje 
Oath in the Common Pleas, that jhe had delivered 
a Copy of that Declaration to the Tenant in Pojfef- 
Jion, and thereupon Judgment was obtained (accord- 
ing to the Courfe) againjl the cafual Ejefior, and a 
Writ to the Sheriff to deliver Pojfejion, and there- 
upon Farre got the Sheriffs Bailiffs to execute the 
Writ, and turn Mrs. Stanyer out of PoJQTeJjion, and 
at the fame time Farre took out a Latitat againjl 
K Mrs. 
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Mrs. Stanyer, fuppojing a debt, and at the fame 
Time arrejled her and would take no Bail, but 
caujed her to be carried to Newgate, and then Farre 
and Cbadwick went to rifle her Goods in the Houfe, 
and broke open Cubbards and Trunks, and took [44] 
away Jewels and Plate, and carried them into his 
own Houfe, and hid them there, and carried away 
divers of the Goods by Night, and took the Pewter 
which had her Hujband's Arms upon it, and got 
them taken out, and fold other of the Goods; 
and after upon Complaint to my Lord Chief Jujlice, 
by his Warrant Farre 9 s Houfe was fearched, and 
the Jewels and Plate there found, and divers other 
Goods ; and Farre and Chadwick, upon Examina- 
tion by my Lord Chief Jujlice, were fent by him to 
Newgate, and now this Indiftment preferred againji 
them, and Farre being ajked what colour of Tide he 
had to the Houfe, could pretend none, but it ap- 
peared that the true Landlord had received the Rent 
of it for many Years, and that no Rent at all was 
behind. And Farre being ajked what caufe of 
Adion he had againjl Mrs. Stanyer to caufe her to 
be arrejled, could pretend none ; and being likewije 
ajked what colour he had to break open Trunks and 
Cubbards, and to take the Goods and fell them, and 
caufe the Coat of Arms to be expunged, he could 
make no pretence ; and it was agreed by us all, that 
although they had made ufe of the Law and Officers 
of Law to get the PojQTeJJion and arrejt the Woman, 
yet if all this done in fraudem Legis with intent to 
Rob, this courfe was fo far from excujing the Rob- 
bery, that it heightened the Offence by abujing the 
Law, and the Procefs of it without Colour of Title, 
&c. As Co. PL Cor. 64. if Thieves pretending to 
be robbed, raije Hue and Cry, and call a Con/lable 

in 
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in the Night, and cauje him to Jearch an Houfe on 
pretence the Thieves are there, and thereupon, by 
Command of the Conflable, the Door is opened, 
and they go in, and then rob the Houfe, this is 
Burglary, though the Houfe was not aSually broke 
open by them, but opened at the Command of the 
Con/table, for this being infraudem Legis jhall be 
accounted as an aftual breaking in them, and Jo was 
Le Motfs Cafe adjudged, which is in this Book the 
next Cafe before this, and fo it hath been adjudged, 
that if Goods be dijirained, and put in a Pound, and 
one who hath a Defign to jleal them, goeth to the 1 Hawk. 131, 
Sheriff and gets a Replevin for thefe Goods, and by z 33» 
colour of this Replevin, the Goods are delivered to 
him, and he driveth them away and fells them, 
having no colour of Title to them, this is Felony. 
And we alfo agreed, that altho* Mr. Stanyer the 
[45] Hu/band did not dwell in this Houfe, and refufed to 
have to do with it, yet the Indictment was well, for 
breaking open his Dwelling Houfe, for whatever the 
Wife hath is the Hujband's in Law, and it cannot 
be faid to be the Wive's Houfe, and fo Direction 
was given to the Jury, that if they did believe that 
the Prifoners had done all this with an intent to rob, 
they olight to find them guilty, and the Jury did find 
them guilty, and both of them had Judgment to be 
hanged, and were executed accordingly. 

At the fame Seflions, one Edward Parret was in Copelanfs Cafe. 
the Place where the Prifoners ufe to Jland at the ^lotVit^t 
Goal-delivery, who was in for Murder, for which he helping him" 
had afterwards Judgment, and while he was there, away from the 
one John Copeland a Scotchman, being in very good p^e^re 
Clothes, went in thither under colour to fee him, and put at the Time 
watching the Time when the Keepers were bujie, he of Tryah in the 
opened the little Door which was bolted, and went old B * n *- 

'out, 
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out, and P arret the Prifoner followed him, and the 
Keeper of the outward Door not knowing them, 
opened that to them, and they both went together 
out of the Yard, and run down By- Allies into o hew- 
Lane, and Jo to fVbite- Fryers, but the Keepers pre- 
sently mijjing the Prifoner, made after them, and 
being told which Way they run, overtook them in 
White-Fryers, and brought them both "back, and 
thereupon Copeland was indited for Felony, for 
re/cuing Parret, being indiSed for Murder, and 
upon the Evidence it was Jwornthat after they were 
taken, Copeland faid he had done nothing but wfiat 
he ought to do to help away his Friend, who was in 
danger of his Life, and on this Evidence he was 
found guilty, and on his Requejl he being to have 
Clergy, it was allowed to be put into the King's 
Pardon, amongjl thoje Prisoners of that Nature, who 
were to be Jent beyond the Sea, it having been lately 
ujed, that for Felonies within Clergy, if the Pri- 
soner dejire it, not to give his Book, but to procure a 
conditional Pardon from the King, and fend them 
beyond the Sea to jerve 5 Years in fome of the 
King's Plantations, and then to have Land there 
ajjigned them according to the ufe in thoje Planta- 
tions, for Servants after their Time expired, with a 
Condition in the Pardon to be void if they do not go, 
or if they return into England during (even Years, or 
after without the King's Licenfe. 1 

At the fame SeJJions one was indifled for Burglary, 
for breaking open a Houfe in the Night, and Jleal- 
ing away Goods, and upon the Evidence, the Cafe 
was, that he whofe Goods were jlolen, had hired the 

Houfe 
* As to Transportation, fee 1 Hawk. 426, Ap. 13th, and 
2 Hawk. 507, Chap. 33, continued per totum. 
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Houfe which was broke open in the Night, and had 1 Hawk. 133. 
the PoJfleJJion delivered him, and had removed jeveral } H - ?• °- 55 6 
of his Goods from the Houfe he formerly lived mnotl8 ' 
in, to the Houfe which he had newly hired, but lay 
in his flrjl Houfe till he had removed the Rejt of his 
Goods, and fitted his new Houfe, by fetting up Beds 
to lie there: And in this Time, before he had 
lodged in his new Houfe, that Houfe was broke open 
in die Night, and his Goods jiolen. And it was 
doubted whether this were Burglary, becaufe fome 
of us held it could not be faid to be his Manjion- 
houfe before fuch Time as he had ever inhabited it, 
but others of us faid it would be a very mifchievous 
Cafe that Thieves might take fuch an Opportunity 
to rob in the Night, and have Benefit of the Clergy; 
and if a Man have a Dwelling-houfe, and on Occa- 
sion, he and his Family be out of it all Night, and 
then it is robbed, this is without Quejlion Burglary, 
and in this Cafe by taking the Houfe to inhabit, and 
bringing his Goods thither in order to inhabit, and 
forbearing the Lodging only untill his Goods and Beds 
can be fet up, this might well be called his Manfion- 
houje, and jhould be fo ejleemedin Law, Idea §>u*re 
Legem* 

At a Gaol delivery when holden in the Old Baily 
for Newgate, 10 May 1665, myfelf and Brother 
JVylde there prefent, Richard Tbompfon, Henry 
Gaffe and Jane Boodle 3 Quakers, were indiSed for 
the 3 rd offence for being at an unlawfull conventicle 
at the Bull & Mouth the 2 nd day of Aprill lajl be- 
ing the Sunday after Eajlerday on pretence of religious 
worjhip with divers others above the number of 5 
of the fame family, &c, and upon the evidence, the 
two former conviSions of them all were produced 
and read, and then feverall witnejfes fworn who 

proved 
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proved they were all at the Hull and iMouth the /aid 
2 n,, of April with above 20 others, and the witnejjes 
being ajked what they were doing depojed that they 
could not tell, but Jaid when they were brought 
before the Jujlice of Peace jbme of their Company 
being ajked, what they were doing made anjwer 
that they were jeeking God in Jpirit, then the pri- 
soners being ajked what they were a doeing, one of 
them Jaid that they were not within the meaning of 
that Statute, for that Statute is only againjt Juch 
who under pretence of tender consciences in their 
meetings contrive infurreSions. To which I an- 
Jwered that the preamble in the AS doth recite that 
juch mifcheifs had happened under colour of juch 
meetings, and therefore that AS was made to prevent 
the occajion of the like, that they Jhould not have 
opportunity under colour of juch meetings to contrive 
any juch mifcheifs, and therefore the body of the Afl 
prohibits the meetings, and maketh juch as are 
prohibited to be a crime, and that for that they were 
indiSed ; for if it could be proved that they were 
then aSually contriveing an InjurreSion, they jhould 
be proceeded againjt after another manner than now, 
viz : for High Treajbn, then they ajked what 
they were doing, they anjwered they were not to 
accuje themjelves, to which I told them that they 
being indided for an unlawfull meeting the proof lay 
on their parts to make it appear what they were 
doing, and Jo to excuje which they refujed to doe, 
then I ajked them if they would yett conforme to 
the Church of England, and by Jo doing they might 
free themjelves, to which they replyed they would 
not for the Church of England was no true Church, 
then I gave directions to the Jury and told them 
that with the two former conviflions they had 

nothing 
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nothing to doc, for they were finall and conclusive 
by the Aft of Parliament and not liable to any 
other examination, but are Jhewed to Jatisfy the 
Court that the prisoners are now duely proceeded 
againjl by Indiftment they having been twice 
already convifted, but all they had to doe was to 
inquire whether they were at the lajt unlawfull 
meeting the 2 nd of April contrary to the Statute 
for which they had already heard their evidence, 
and the directions of the Court, in anfwer to the 
objections made by the prisoners, Jo the Jury went 
out, and after a long Jlay, it being about 7 of the 
Clock in the evening the Jury were Jent for to come 
into the Court whether they were agreed of their 
Verdift or noe, and after they were come I ajkt them 
if they were agreed and they Jaid no, then I took 
the names of the Jury and ajked them one by one 
whether they were Jatisfyed that they were at the 
Bull and Mouth on Sunday the 2 nd of April, to 
which every one of them anjwered they were jatisfyed 
of that, next I ajked them if they were jatisfyed 
that they all were above the age of 16 years, the}' 
anjwered they were, then I ajked them if they were 
jatisfyed that there were above 5 bejldes thoje of the 
Jame family, to which they all anjwered they were, 
then I ajkt them what they doubted, they Jaid it 
was not proved that they were not there under pre- 
tence of religious worjhip in other manner than the 
Statute appointeth, to which I anjwered that I had 
already declared the law to them that they being 
indiSed for being at an unlawfull meeting under 
pretence of religious Jervice and worjhip the proof 
lyeth on their part to make appear what they were 
doing, for they bejl knew and can bejl make it 
appear, and the proof by law lyeth always upon 

thofe 
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the party, ^roof thoje who in Judgment of Law have bejt knowledge 

ofwittneireiab of ^ foft and afe ^a abk k U £f 

notorioulnelb J , * * 

of the fact, ana they were about any other bujinejje, and to make any 
certainly all other conduction were to make the aft of no effect, 

ftanc« makes but be -T ldeS that l t0ld tHem ^ Had Ver y g°° d 

notoriety of the and full evidence for that very thing, for firjt it was 
fact which is depofed by the witnejQfes that fome of their Company 

Statute* b^bt bdn g Z ^ ed h Y the J u ^ c « ° f PeaCe what the y Wefe 

fides they have then doing, anfwered they were Jeeking God in 
evidence by jpirit, and they had reajbn to beleive they were all 
Seffeidi«diey u P on the f ame bufineJDTc Secondly, thefe perfons 
were preaching were already twice convifted before for being at the 
or prating. jame meetings, which may jatisfy them what the 

end of their meetings are. Thirdly, they being 
ajked what they were doing, they anfwered they 
were not bound to accufe themjelves, which is a kind 
of confejjion that they were under pretence of reli- 
gious worjhip, especially they refufing to give an 
account or to make the leajl pretence that they were 
about another bujinejje. Fourthly, they being ajked 
if they would yett forbear thoje meetings and con- 
forme to the Church of England, they anfwered they 
would not, for the Church of England was no true 
Church. Fifthly, this Meeting was upon Sunday, 
and at the Bull and Mouth, which is a place noto- 
rious for theje meetings as our Churches are for 
ours ; and therefore I advifed them, having jb full 
evidence they would doe their dutys and not think 
that Jurys might not take the bitt between their teeth, 
and do what they lijl, for if they failed to doe theirs 
I jhould not fayle to doe my duty, and fo jent them 
out again, and then they jlaying a great while I 
j*poke to the Sheriffes of London and told them that 
I expefted they jhould keep the Jury together all 
night in a room without fire or candle, meat or 

drinkes, 
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drinkes, or bedding, till the next morning, and then 
I would come again and take their verdifi, and Jo I 
gave order to adjoin the Court. Before it was done 
Jomebody run to them and told them what direfiion 
was given, and then when the Court was adjorning 
word was brought that the Jury was agreed; Joe 
wee /laid till they came, and then I bid the Clerk 
take their verdifi ; and they being ajked every one 
whether he was guilty or not they gave their 
verdifi to all 3 that they were not guilty; then I bid 
the Clerk repeat their verdifi, and ajk them if it 
were their .verdifi ; they all Jaid it was ; then I 
bid the Clerk give me the names of the Jury, which 
he did, and I ajked them if they were all agreed of 
that verdifi, then two of them Jaid they were not 
Jo. I examined them by the pole man by man, and 
ajkt every one of them if they affirmed that verdifi, 
and 10 of them Jaid they did and 2 of them Jaid 
they did not, but were Jatisfyed that the prisoners 
were guilty ; then I ajkt thoje two why they 
would give a verdifi contrary to their oath, the 
plain evidence and their own Judgment ; they Jaid 
they were overborne by the greater number. I told 
them that was a great misdemeanour, and they ought 
before the verdifi given to have acquainted the 
Court with it, and then the Cauje of difference would 
have been examined, and order taken with thoje 
who were objlinate againjl evidence and direfiion of 
the Court, and for that I Jett a fine of 5 marcs upon jurors fined for 
thoje which presently after I did discharge : but giving verdia 
for the other 10, who againjl plain evidence and £ a *£ ™^ 
direfiion of the Court, merely in opposition to to the evidence 
Jujlice, and in comply ance with thoje dangerous men *** direction of 
whoje opinion and prafiice is dejlrufiive to the Go- thc Co ' rt> 
vernment, and that they and others may know that 

l a willfull 
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a willfull Jury cannot make an AS of Parliament or 
the Law of England of no effefi but they are ac« 
countable and punijhable for it, therefor I jett a 
fine of 100 marcs a peice upon every of them, and 
committed them to Newgate untill they paid their 
fines ; and after that Court was adjoined I /pake 
to the Sheriffs Doe y one of the Sheriffs of London, 
and told him that I underjlood the Sheriffs of Lon- 
don claimed all fines to themselves, and I did dejirc 
Fines are him that thofe fines Jhould not be abated or com- 

granted not to pounded without my knowledge, and in cafe they 

compound the r T . ,, ,. V a o A r 

fines in deroga- were I told him they mujt expert to.anjwer an 
non of the Information in the King's Bench for abujlng the 
King-* jaftice. King's grace and rendring the King's Jujlice 
contemptible, and in overthrow of the Government 
and to the encouragement of offenders of that na- 
ture, and that thereupon they mujl expeft to have 
that Grant of the fines to be forejudged and never 
to be [mixed ?] with that they had Jo much abufed 
{Vide ante, page 54). [And I then Jtated] that in 
criminal cafes the Court may fine a Jury who will 
give a verdiS contrary to their evidence ; and the 
reajbn (as I take it) is that otherwise a headjlrong 
Jury might overthrow all the courfe of Jujlice, for 
no attaint lyeth in criminal Caufes, and .alfo one 
Verdift is peremptory, and a new tryall cannot be 
granted in criminall caufes, and therefore the Judges 
have always punijht Juch willfull Juries by fine and 
imprisonment and binding them to their good be- 
haviour. But in civil caufes betwixt man and man, 
if a Jury give a verdift contrary to their evidence 
there the Court cannot fine them, becaufe there is 
other fufiicient remedy by attaint or on Certificate of 
the Judge by granting a new tryall ; and this was 
agreed by mojl of the Judges in Serjeants Inne in 

Chancery 



Murder and other Offences. 75 

Chancery Lane, about one year Jince, where my 

Lord Chief Jujlice Hide, in Oxford Circuit, had fined jurors in Civil 

a Jury in a civill caufe for . going contrary to their ^* ks : 

evidence and his direction, being the Judge of the <£ Jabie* 

Aflije in that [dace. But though in civil cafes the 

Jury is not fineable for giving a verdiS contrary to 

their evidence, for the reajbns aforejaid, yett for 

their mijcarriage in civil caufes Jurymen are fineable, 

as the book dted (ante, page 54) proves, viz. 8 AJf. 

PL 35, a juror fined becaufe he could not agree 

with his companions, but kept them together a day 

and a night without good caufe, although at lajl he 

did agree with them ; and Dr. and Stu. 18 Edit, 

cap. 52, 271, in Civil Caufes if a Jury will not 

agree the Court may fine them, Jo if they will eat 

and drinke without leave of the Court before they 

have given their verdiS (note the whole cafe of the 

Quakers as to fining Jury, now not law). 

At the fame Sejjlons Mr. Martin Gardner ■, and Gardner* tC*£t. 
other Officers and their Soldiers, to the number of ^ m break " 
Nineteen, were indi&ed for breaking open the Houje Hou^cTby 
of Jonathan Hutchinfon near Cheapfide in the Day Warrant to 
time, and putting him in fear, &c. and jlealing away ^ rd ^ : * 
feveral Goods, and upon the Evidence, the Caje was remamc " 5# 
that the Lord Arlington, the King's Secretary, by 
Order from the King made a Warrant to apprehend 
certain Perfons named in the Warrant being danger- 
ous Perfons ; and this Warrant was direfied to one 
of the King's MeJJengers, and he having Notice 
that thofe Perfons named in the Warrant were at a 
meeting in Hutchinfon* s Houfe, dejired thofe Soldiers 
to ajjijt him in the taking of them, whereupon they 
came to the Houfe, and broke open the Door, and 
apprehended fome of them, but in the doing of it,fome 
of the common Soldiers without the Knowledge of 

their 
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their Officers, and againjt their command took away [47] 
a Cloak, and Jbme Jmafi Things oat of the Houfe, 
but the WiUiejQTes could not tell which of the Soldiers 
they were, bat Jaid, my Lord Mayer who took the 
Examinations could fit them upon the Perfons ; and 
my Lord Mayor being now abjent, upon- Occajkm of 
the Death of Sir Thomas Fyner, who died this 
Morning, I conceiving it necejjjary to Jay jbmcthing 
to JatijTy the Citizens and others jlanding by, did to 
when the this EffcS dedare the Law, That if jeveral Perfons 
J"^ F 2*J come into a Houje together with an intent to Jlcal, 
and where not!' if but one of them Jteal Goods, they are all equally 
1 Hawk. 136. guilty. 2. That this Warrant now produced was not 
B H Cok^f » I uffidcnt to J a JH f y ** breaking open the Doors of 
Warrant!' the Houje, and Soldiers ought not on any Pretence 
% Hawk. 439, to break open Houjes unlejs they have with them a 
«°- Civil Officer, as Jujtice of the Peace, or Conjlable. 

3. That if Perfons have a Warrant to apprehend 
any one, and they in order to execute the Warrant 
break open a Door, and mi/lake the Law in that 
Points this breaking of the Door maketh them 
Trejpajjers, but can never be interpreted to make 
them guilty of Felony; for their Defign was not to 
commit Felony, and there mujt be always a feloni- 
ous Intent to make a Felony. 4. If after a Door 
broken with v indent to apprejfiend a Per/on, any of 
the Corn pany take away any of the Goods from the 
Houje^tjiis Is. Felony in the Perjbn that did it, and 
in no'ne L 6f the Kejl; unlejs it can be proved that 
any ofthe Rejl were ajjenting to the taking of the 
Ante 31, and Gppds, and then it is Felony in as many as con* 
Poft 83. Jen'ted; and after this done, by reafon the Evidence 

L^«rifp2 5 " ^W" pot 'be* made out without the Examinations 
,6, 39, 76,° ' taken jiyiriy Lord May^r '^pA'ht was abjent, there- 
3»8. fore I dj/charged the Jury of them, and ordered Bail 

to 
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to be taken of them to appear the next Goal-de- 
livery, 1 

Vide y This Book before, concerning Rejlitution of Ante 54. 
Jiolen Goods to the Projecutor. If upon his Evi- 
dence, or Evidence proved by him, the Thief be * H ™k. m»- 
convified, I have made a great inquiry, and find 
that my Brother' Wyldt was in the Right, for the 
Words of the Stat, of 21 H. 8. C. it. are general, 
that where the Thief is convified at the Prosecution 
of the Party robbed, there the. Party robbed /hall 
have Rejlitution, and taketh no Notice whether the 

[48] Goods be fold in a Market Overt, or not ; Jo by that 
Statute the Common Law is altered as to that 
Point. And' for the Stat, of 31 Eliz. Cap. 12. 
concerning Horjfes Jiolen, and fold in a Market 
Overt, the Owner may have th*m again if he make 
claim within Jlx Months, and pay the Buyer what 
he paid bonafide^ that is nothing to this Cafe. For 
that Statute giveth that kind of Rejlitution as to 
Horfes. altho' there be no Pri^fecution. And for 
the Bijnop. of Werc$fter*s Cafe, 'tis true, the Infer- Moore 360. 
ence'of the Book is as it is there' faid; but the main 
Point wa? not, there in Queflion, altho' in thofe 
Times |here was a doubtful Opinion what the Law 
was ; and I fpake with Mr. £/*, a very good Clerk, 

; who hath attended the SeJJions at the Old Bally 
above forty Years ; and I ajked him how the Prac- 
tice there was, :and he told me it was doubted till 
about: 4 & $ 4* r# *• And then Jujlice Jones, and 
feveral other Judges advijed about it, and did refolve 
: . ''.'.' ' that 

1 difcharging the Jury of Offenders, feeras all through this 
Book, fo have been thee Practice in the Time of Kclyngj fee 
the Cafes in the Margin, but fee* the contrary are the Rules 
then referred to* 
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that the Party who loft the Goods and projecuted 
the Felon to ConviSion jhould have Rejlitution of 
his Goods which were Jtolen, notwithstanding they 
were fold in a Market Overt, and ever Jince that 
Time he fays the Practice hath been accordingly. 
And if any one plead to a Writ of Rejtitntion in Juch 
a Cafe, that he bought the Goods in a Market 
Overt ; ever fince the Re jblution the other Party 
prefendy demurred unto it, and had Judgment: 
And I think it to be a very good Rejblution war* 
ranted by the Words of the Stat, of 21 H. 8. and 
tends to the advancement of Jujtice to make Men 
profecute Felons, and it will difcouragc Perfons 
from buying jtolen Goods, tho' in a Market Overt ; 
for under that pretence Men buy Goods there for a 
fmall Value of Perfons whom they have reajbn to 
fufpeS, which Practice this Refolution will abate. 

Coke's Magna Charta is exprejs in Point, that 
upon the Stat, of 21 H. 8. the Owner who Profe- 
cutes Jhall have Rejlitution, notwithftanding a Sale 
in Market Overt Note, If Goods be Jtolen, and 
not waived in flight, nor feized by fome of the 
King's Officers, as fufpefied to be jtolen, there the 
Party that is robbed may take his Goods again, or 
bring an Aftion for them, altho 9 he doth not Profe- 
cute. Vide Co. 5. Rep. FoxUy's Cafe 109. Stamford [49] 
PL Coron. 186. b. But if the Goods be waived by 
the Felon in his Flight or in Cafe they be not 
waived, yet if they be feized by any of the King's 
Officers as fufpefting them to be jtolen, there the 
Party Jhall not have Rejlitution, unlets the Thief 
be convifted at his Profecution, Vide Stamford, PL 
Cor. 186. *. And in fuch Cafes the Party jhall 
have Rejlitution only for fuch Goods as are ex- 
prejjed in the indictment, and not for any other 

Goods 
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Goods tho* Jtolen at the fame time, if they arc 

omitted out of the indlfiment, becaufe by that omif- 

fion the Thief might have efcaped, Co. 5. Rep. 

Foxlefs Cafe no. ride for thefe matters Stamford* 

PL Cor. Title, Fre/b Sute* 165. and Title Wagft 186. * Hawk. 239 

and the fame Book Title. 1 et Sl- 

The Que/Hon, whether at this day there needs One witnefs is 
two Wfcnejfes to convifl a man of High Treajbn, ^j^ 
hath grown only upon the Opinion of Co. PL Cor. feeme^ 'tome. 
25, 26. where amongjl other things, he delivers an 2 H.P.C. 287. 
Opinion that at the Common Law, two WitneJJes * ** awk * 59<>» 
are needful in Cafes of Treajbn, and cites many 59 * 
Books in the. Margin ; bat none of them warrant 
any Juch Opinion ; and there are many things in 
Ms Pojthumous Works, ejpedally in his Pleas of 
the Crown concerning Treajbns, and. in his Jurif- 
diffion of the Courts concerning Parliaments, which 
lie under a Suspicion, whether they received no 
Alteration, they coming out in the time of that 
which is called the Long Parliament, in the time of 
that defperate Rebellion againjl King Charles the 
firjl. But certain it is, there are many Errours in 
thoje places ; bat as to the main Quejlion, it Jeemeth 
to me very plain by the exprejs Words of the Stat. 
of 1 E. 6. c. 12. that at the Common Law one 
Witnefs was jufflcient in High Treajbn. For the 
Words of the Stat, are, no Per/on after the firjl day 
of February* then next coming, Jbould be indi&ed, con- 
viffed, Sfc.for any Offence ofTreafon* bfc. Unlefsfuch 
Offender be accufed by Two fufficient Witneffes* which 
proveth jbongly, as I think, that before that time 
one Witnefs was enough, and, in all Cafes at Com- 
mon Law, Proof by one Witnefs isfufflcient, and no 

authority 
1 Title Appeals. St PI. Cor. 66, as I believe. 
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authority, that I can find, in any Book is otherwi/e, 
Jo that I take the neceflity of two WitneJJes was 
induced by the Stat, in x,£. 6. and then the Force; 
of that Statute is taken away by the iff 2 Ph. (f 
Ma. cap, 10. which altho 9 it were in the general a [50I 
Law which expired with that Queen, being made 
for preservation of her Perjbn, yet that Claufe in 
that Statute, that Trials for Treajbns jhall be 
according to the courje of Common, Law, is a per-' 
petual Claoje, and rejtoreth the Common Law as. it 
was before the Stat. 1 of E. 6. and the Stat. 1 far 1 
Phil. IS Ma. cat. 11. which is the opt Chapter 
concerning Treajons, in counterfeiting Monies, faith, 
that the Offenders jhall be indited, conviSed, and 
attainted by Juch like Evidence, and in juch manner 
as they might have been before the firjl Year of the 
late K. E. 6. which points exprejly to the time 
when two WitnejQfes were required, and which by 
this Statute appeared not tp be at the. Common 
Law. 1 
^d. Stat. 1. That Brokers, as they, are now ujed for taking to 

jot. e. %i. ^^ ^ j^yjjjg f Apj^e^ Bedding, Plate, Jewels, 
bfc. is an unlawful Trade, and enacted, .that no Sale 
Sale to Brokers to Juch Perfbns in TJmdon, Wejindnjler, Southward, 

l&tt!** or wlthin two mBes Aertof f •!**» an y P ro P«rty; 
and that if they refuje to jhew any juch Goods jb 
pawned or fold, they forfeit the double value : and 
jb there is a difference betwixt the ancient Brokers 
and theje new Brokers, Jb that by the Statute if any 
Jiolen Goods be bought by them, the party may 
have his Aftlon againjt them for the Goods, whether 

he 

1 But this Doubt is removed by Statute 7 W. 3. C. 3. Vide 
Fofter 1 Difc on H. T. Cap. 3. p. aai. %. Ed. 
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he projecute the Felon or no, for the property 
remains to the Owner, notwithstanding foch jale. 1 

Memorandum, at Lent Circuit at Jrincbejier, 18 Hoofs Q&. 
Car. 2. . One Henry Hood was indifted for the 1^ ^ for 
Murder of John Netven, and upon the Evidence it fl» ug hter co^- 
appeared, that he killed him without any provoca- tnry to direc- 
tion, and thereupon I directed the Jury, that it was £°* of **" 
Murder ; for the Law in that Cafe intended malice ; before^ Page 54. 
and I told them they were judges of the matter of This cowtfe of 
fad, viz. whether Newen died by the hand of Hood; f?jg££^ 
but whether it was Murder or Manslaughter, that bu t face C oa? 
was matter in Law, 8 in which they were to obferve donned, and 
the direflion of the Court. But notwithjlanding "JJ *£*"?* 
they would find it only Manjlaughter ; whereupon a verfia con^* 
I took the Verdifi, and fined the Jury, of which trary to Evi- 
Jobn Goldwier was the Foreman, 5/. a piece, and dence " 
committed them to Goal till they found Sureties to 
[51] appear at the next Aflizes, and in the mean time to 
be of the good Behaviour : but after, upon the Peti- 
tion of the Jurors, I took down their fines to 40*. a 

piece, 

1 But coft to Pawnbrokers in Great Britain. Vide 30 Geo. 
*. Cap. 14. and 24 Geo. 3. Sefs. ft. c. 42. 

* This teems to have been a wrong direction, becaufe the 
circumftance of provocation is as much a matter of raft, and 
to be collected from the teftimony of the witneffes as the giving 
the mortal wound. Probably in this cafe there was fomc pro- 
vocation which the jury thought a fufficient one to excite the 
priJbner's fudden refentment and put htm off his guard, and 
thereby entitle him to the benefit of clergy, but which the 
judge did not think fufficient for that purpofe. The exigence 
of a provocation is certainly a matter of fa& to be proved by 
evidence and found bv the jury. The fufficiency of a provo- 
cation that is proved by evidence to exculpate the prifoner 
from the charge of murder of malice aforethought, may per- 
haps be a matter of law. See below, page 88, lines 10, 11, 
and 1 «, the 8th refolutiou of the judges in Lord Morl/s 
Cafe. 

M 



82 Murder and other Offences. 

piece, which they all paid, and entered in Recogni- 
zance, &C. 1 
The Ordinary, At the fame AJJizes at Winchefter, the Clerk ap- 
orBifhop's pointed by the Bijhop to give Clergy to the 

SftSrW 2fi2^ b,b !i \ t\ k JZ an "5 Thl ? f v 1 

fooer did read directed him to deal clearly with me, and not to jay 
when he could Ugit in cafe he could not read ; and thereupon he 

de^Juri^gte dcUvered * c Book t0 him > and ' perceived the 

tbufe the Prifoner never looked upon the Book at all, and yet 

Court, the Bijbop's Clerk, upon the demand of legit or non 

a Hawk. 501. j egit ^ aoj^^i \ eg i t . j^j thereupon I wijhed him to 

confider, and told him I doubted he was mijtaken, 

and bid the Clerk of the Affixes ajk him again, legit 

or non legit, and he anjwcred again Jomething 

angrily, legit: Then I bid the Clerk of the AJJizes 

not to record it, and I told the Parjbn he was not 

Ante 40. the Judge whether he read or no, but a Ministerial 

Officer to make a true Report to the Court. And 

a H. P. c. 380. Jo I caufed the Prifoner to be brought near, and de- 

381. livered him the Book, and then the Prifoner confejjed 

he could not read ; whereupon I told the Parjbn he 

had reproached his Funfiion, and unpreached more 

that day than he could preach up again in many 

daies; and becaufe it was his perjbnal Offence and 

a Hawk. 500. Mijdemeanor, I fined him 5 Marks, and did not 

501* fine the. Bijhop, at in caje he had failed to provide 

an Ordinary, 
Mr. FonTs My Brother Archer \ upon dijeourfe, told me he 

c ^ m* wcl1 remembered the Cafe of Mr. Ford, a Gent, in 
defence of 1 Grays Inn, who in the time when Sir Nich. Hyde 
hit own Poffcf- was Chief Jujtice, was indifted of Murder in the 
fion of a Room King's Bench, and upon the Evidence, the cafe was 
j^intST 1 * at Mr. Ford with other Company, was in the Vine 

Tavern 
1 But fee BuflicPs Cafe. Vanghan 135, and a Hawk, at 5. 
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Tavern in Halborn, in a Room, and jbme other 1 H«*k. 84. 
Company, bringing with them jbme Women of ill j^p^i^. 
Fame, would needs have the Room where Mr. Ford' vide Maw. 
was, and turn him oat, to which Mr. Ford anfwered, gridge's Cafe, 
that if they had civilly dejired it, they might have ^484. 
had it, but he would not be turned out by force, and 9 st Tr. 61. 
thereupon they drew their Swords on Mr. Ford and Mmorand. 
his Company, and Mr. Ford, drew his Sword, killed ^^? of 
one of them, and it was adjudged jujlifiable. - 
[5 2 1 At the Goal-delivery in the Old Baily, 19 Febru- 3W and 
ary 1665, John Jones and Philip Bever, were in-* ^^'Cifc. 
dified for Burglary for breaking the King's Houfe J". I,s> 
at Whitehall and Jlealing from thence the Goods of * Hawk. 519. 
the Lord Cornbury, and were found not Guilty \> Antc **• 
and after were indi&ed for the fame Burglary, and 
jlealing the Goods of Mr. Nunnefy : and we agreed 
that they being once acquitted for the Burglary, could * ttawk * 495* 
* not be indiSed again for the fame Burglary, but 
might be indified for jlealing the Goods of Mr. 
Nunnefy according as it' was formerly rejblved in 
Turner's Cafe. Vide ante. 9 But in this cafe when 
we Jaw the Evidence not Juffiderit to prove the jleal- * H*^ 5 1 * 
ing of my Lord Cornbury 9 s Goods, we might have Ante 31 & 7^' 
dijeharged the Jury and jb taken no VerdiS ; and And Reference! 
then he might have been indiSed for that Burglary, jj»£ 
and Jlealing the Goods of Mr. Nunnefy. Foft. contra, 30. 

Memorandum, Mr. Lee, the Clerk of the Peace S^S? Hoofe 
for London, then told me, that about twenty Years and City Houfe. 
Jince in the Cafe of Mr. Gardiner, who was a Citi- « Hawk. 133. 
zen, and had a Houfe in the City where he ufuaUy £^£3 
lived in the Winter, and another Houfe in the in a dwelling 
Country where he ufually lived in Summer; and We, though 

while **•*■• 

1 This Cafe continues to be doubted, whether it be Law. 
Vide Fofter in notis 274. * Page 43. 
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Foft.68. 
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while he and his Family wefe in the Country, his 
houje in the City was broken open in the Night, and 
his Goods jfolen; no Perjbn being in the Houje, and 
it was adjudged Burglary, for it was hb Manjion 
Houje. 

Memorandum* That my Brother Twifden Jhewed 
me a Report which he had of a Charge given by 
Jujlice Jones to the Grand Jury at the KingVBench- 
Barr in Michaelmas Term y 9 Car. I. In which he 
/aid, that Poijbning another was Murder at Common 
Law. And the Statute of 1 E. 6. 1 was but declara- 
tory of the Common Law, and an Affirmation of it. 
He cited Faux and Ridlefs Cafe. If one drinks 
Poijbn by the Provocation or Perfuajion of another, 
and dieth of it, this is Murder in the Perjbn that 
perjuaded it. And he took this difference : if A. 
give Poijbn to J. S. to give to J. D. and J. S. 
knowing it to be Poijbn, give, it to y. Z). who taketh 
it in the abjence of J. S. and dieth of it. In this 
Cafe J. S. who gave it to J. D. is Principal. And 
A. who gave the Poifon to J. S. and was abfent 
when it was taken, is but accejjary before the FaS : 
But if A. buyeth Poifon for J. S. and J. S. in the 
abfence of A. taketh it, and dieth of it ; in this cafe 
A. though he be abfent, yet he is Principal : fo it is 
if A. giveth Poijbn to A to give unto C. and B. 
not knowing it to be Poijbn, but believing it to be a 
good Medicine, giveth it to C. who dieth of it ; in 
this cafe A. who is abfent is Principal, or elje a Man 
jhould be murdered and there jhould be no Princi- 
pal : for B. who knew nothing of the Poifon, is in 
no fault, tho' he gave it to C. So if A. puts a 

Sword 

1 See an Account of the Reafons of this Alt Foft 68, 
69, 70. 
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Sword into the hand of a Mad Man, and bids him Murder, where 
kill B. with it, and then A. goeth away, and the SSSwfct 
Mad Man kills B. with the Sword as A. commanded not guilty, be- 
him, this is Murder in A. tho' abfent, and he is caufe of Mad- 
Principal : for it is no Crime in the Mad Man who " e £; wk# 
did the Fafi, by reajbn of his Madnejs, and he Jaid Dait. 359, 338 
that this Cafe was lately before himjelf and Baron or 533. 
Trevor at the Ajjizes at Hereford. A Woman after x H ' p " C ' 617- 
jhe had two Daughters by her Hujband Eloped from 
him, and lived with another Man. And afterwards 
one of her Daughters came to her, and Jhe ajked her 
" how doth your Father," to which her Daughter 
anfwered, " that he had a Cold," to which his Wife 
replied, " here is a good Powder for him, give it him 
in his PoJJet ; " and on this the Daughter carried 
home the Powder, and told all this that her Mother 
had Jaid to her, to her other Sijier, who in her ab- 
Jence gave the Powder to her Father in his PoJJet, 
of which he died. And he Jaid, that upon Confer- 
ence with all the Judges, it was rejblved that the Perfons abfent 
Wife was Principal in the Murder, and alfo the ^^' m 
Man with whom Jhe run away, he being proved to 2 Hawk. 440. 
be advijing in the Poifon ; but the two Daughters Foft. 349. 
were in no Fault, they both being ignorant of the 
Poifon, and accordingly the Man was Hanged, and 
the Mother Burnt. 

Memorandum, that upon Saturday the 28 0/ April Refoiutions of 
1666 An. iSCar. 2. All the Judges of England, £&ffift 
viz. Myjelf, j. K. Lord Chief Jujlice of the King's the Trial of 
Bench; Sir Or. Bridgeman, Lord Chief Jujlice of LordAfor/f. 
the Common Pleas, Sir Matthew Hales, Chief Baron £ 8 Hiwk%86. 
of the Exchequer, my Brother Atkins, Brother 1 Lev. 180. 
Twifden, Brother Tyrell, Brother Turner, Brother » Sid. » 77 . 
Browne, Brother Windham, Brother Archer, Brother \ ££ *£• 
Raynsford, and Brother Morton, met together at 7 St Tr. 421. 

Serjeants s » C. 



Rep. 621, re- 
folved by all the 
Judges, that on 
aTryalby 
Peers the Pri- 
foner cannot 
challenge any 
of the Peers 
that are re- 
turned on his 

ury. 

labitof the 
Judges at the 
TryaL 



k 



If Advice afked 
in private of 
the Judges by 
the Peers. 
2 Hawk. 586. 



86 Murder and at her Offences* 

Serjeant*? Inn in FUet^ftreet^ to cdnjider of Juch 
things as might in point of Law, fall out in the Trial 
of the Lord Morfy 9 who was on Monday to be tryed 
by his Peers for a Murder, and we did all una voce 
rejblve the Jeveral things following, part 1. Firjt it 
was agreed that upon the Letter of .the Lord High 
Steward directed to us,, we were to attend at the 
Tryal in our Scarlet Robes, and the Chief Judges in 
their Collars of SS. which I did accordingly ; but 
my Lord Bridgman was abjent, being Juddenly 
taken with the Gout, the Chief Baron had not his 
Collar of SS> having left it behind him in the Coun- 
try ; but we all were in Scarlet, but no body then 
had a Collar of SS. but myfelf, for the Reajbns 
aforejaid. 

2. It was rejblved, that in cafe the Peers who are 
Tryers after the Evidence given, and the Prisoner 
withdrawn, and they gone to conjult of their Ver- 
diS, Jhould dejire to /peak with any of the Judges 
to have their Opinion upon any point of Law, that 
if the Lord Steward jpoke to us to go, we Jhould gd 
to them ; but when the Lordt ajked us any Qjtejiion, 
we Jhould not deliver any Opinion, but let them know 
we were not to deliver any private Opinion without 
conference with the rejt of the Judges, and that to 
be done openly in Court : and this, notwithjlanding 
the President in the Caje of the Earl of Gaftlehaven? 
was thought prudent in tegard of ourfelves, as well 
as for the avoiding Suspicion, which might grow by 
private Opinions, all Resolutions of Judges being 
always done in Publick. 

3. Although we were not all agreed in the Preji- 
dent of the Lord Dacre's Cafe, cited by Sir E. Coke 

in 
1 1 St. Trials 394. 2 Rufli. p. 2. f. 101. 



[54] 



Murder and other Offences. 87 

in the Pleas of the Crown, p. 29, & 30. that the Rafted in 
Judges may deliver any Opinion in open Court, in Hfch Stewari 
the abfence of the Prifoner ; yet it was agreed, that in abfence of 
if the Lord Steward Jhould, in open Court, demand Prifoner. 
any of our Opinions in any thing, tho' in the abfence 
of the Prijbner, we were to give an Anjwer to the 
Quejlion the Lord High Steward (hould demand of 
41s, we being call'd to ajjijl the Court, and the de- 
mand of any Quejlion in juch caje being referred to 
the Discretion of the High Steward. 
[55] 4. It was fefolved by us all, that in cafe any of Witneffes ex- 
the WitneJDTes which were examined before the c^^dwd 
Coroner, were dead or unable to Travel, and Oath o^not^abi/to 
made thereof, that then the examinations of Juch Travel. 
Witnejfes, (b dead or unable to Travel might be ? Haw *r 59*. 
rtad, the Coroner fir/l making Oath that juch Ex- 5um -** 2 ' 26 3- 
aminations are the fame which he took upon Oath, 
without any Addition or Alteration whatsoever. 

5, That in cafe Oath Jhould be made that any witneffeide- 
Witnefswho had been examined hythe Coroner, ^J^ 
and was then abfent, was detained by the means or Prifoner. 
procurement of the Prifoner, and the Opinion of the * Hawk. 591. 
Judges ajked whether Jhch Examination might be ** eb,,3 ° r 
read, we Jhould anjwer, that if their Lordjhips were 

fatisfled by the Evidence they had heard, that the 
Witnejs was detained by means or procurement of 
the Prijbner, then th* Examination might be reafd, 
but whether he was detained by the Means or Pro- 
curement of the Prijbner, was matter of Fafl, of 
which we were not Judges, but* their Lordjhips/ 

6. Agreed, that if a Witnefs-who was examined Witncfs fought 
by the coroner be abfent, and Oath is made that jg^JJ 1 not 
they have ujed all their Endeavours to find him and 2 Hawk. 593. 
cannot find him, that is not fuffident to authorize the 

reading of fuch Examination. 

7. Agreed 
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Words only, no 7. Agreed, that no words, be they what they will, 
p j? ▼©cation to arc j n £,aw Juch a Provocation, as if a Man kill 
Oflklcetf kill- another for words only will diminijh the Offence of 
ing a Man from killing a Man from Murder to be Manslaughter : as 
Murder to be Juppoje one call another Jon of a Whore, or give 
him the Lie, and thereupon he to whom the words 
are given, kill the other, this is Murder. But if 
upon ill words, both the Parties Juddainly Fight, 
and one kill the other, this is but Manslaughter, for 
it is a combat betwixt two upon a Juddain heat, 
which is the legal description of Manslaughter ; and 
we were all of Opinion that the Statute of 1 Jac. for 
Stabbing a Man not having flrjl Jlruck, nor having 
any Weapon drawn, was only a Declaration of the 
Common Law, and made to prevent the incon- 
veniencies of Juries, who were apt to believe that to 
be a. Provocation to extenuate a Murder, which in 
Law was not. 

8. Agreed, that if upon words two Men grow to 
Anger, and afterwards they Jiipprejs that Anger, and 

bTfo« Ae TimC then fal1 lnt0 *■" Di f cour K <* ha *e other Diver- 
Fight, it it Jions for juch a Jpace of time as in reasonable in- 
tendment, their heat might be cooled, and Jbme time 
after they draw one upon another, and Fight, and 
one is killed, this is Murder, becaufe being attended 
with Juch Circumjiances as it is reajbnably Juppofed 

%k2£d» to * \ **"" A *', "I a F^tated Revenge 
and one kill the upon the nrjt Qiiarrel ; but the Circumjiances of 
other it it but Juch an Aa being matter of FaS, the Jury are 
fclfSf*^ Judge, of thofeCircum/tance.. 

hate quarrelled, they prefently go into the Field and Fight, and one kills the other, 
'til but Manflaughter 5 For all is one continued A& of Fury. But if two fall out fud- 
dainly, and before any blows prefently appoint to go to the Field and Fight, and one kill 
the other, this is Murder, becaufe it appeareth by choofing a fit place to fight, their 

deliberate Acl. Vide Cromjrt. Juft, />. 2 5. 

This 
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1 Hawk. 98. 
1 H.P.C.456. 
Foft. 290, 
Vide Crampon's 
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1 Hawk. 89. 
Foft. 298. 
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Juft. 23. 
Two fall out 
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This following Report I took out of Jujlice Spelman's 
Original Reports, which I had from Sir Jeffry 
Palmer Attorney General, which Report is cited, 
Co. PL Cor. 29 &f 30. 

The Lord Dacres 9 s Cafe, who was fndf&ed for The Lord Da- 
Treafon before CommiJJIoners of Oyer and Terminer 'Tiff- 
in the County of Cumberland, for adhering to the *, st?Tr.' io. 
Scots, the King's Enemies, and tried by his Peers % Hawk. 6. 
26 H. 8. Thomas Duke of Norfolk being High a Peer can- 
Steward; and the day before all the Judges ajfembled not ^ Te p his 
to rejblve certain Quejtions which might arife upon 2 ^i W ^ JJT* 
the jfaid Tryal, fo that if any Quejlion Jhould be 
ajked them, they might rejblve una voce, and one 
Quejlion was, whether the Prifoner might waive his 
Tryal by his Peers, and be tryed by the Country; 
and they all agreed he could not. For the Statute 
of Magna Charta is in the Negative, Necfuper eum 
ibimus nifi per legale judicium parium fuorum, this is 
at the King's Suit upon an indiSment. 

2. It was agreed by mojl of the Judges, that if all venUdofthe 
the Peers do not agree in their Verdifi, then the greateftnumber, 
VerdiS of the greatejl part of them is a good Ver- |^ i ^ dve ' 
die?, fo that there be Twelve or more ; (therefore 
the ufe is never to have lejs than twenty three Peers 
for Tryers, becaufe that is the leajl number to be 
Jure of twelve to be of one Mind) 1 . And after the 
Prifoner was arraigned, and ajkt whether he was 
Guilty or not Guilty : he dejired rejpit to conjlder, 
becaufe the indiSment was long, and contained many 
[57] things ; but the High Steward told him, he mujl 

plead to the Treafon, or elfe Judgment would be 2 Hawk. 45S. 
given againjt him as a Traitor, and thereupon he ^ U h'p*c ,17. 

pleaded 

1 Memo. This parenthefis is not my own (Sir John Kelyng), 
not taken out of that report. 

N 



Skinner, 145. 
Savile, 56. 
Dyer, 205. 

1 Inft. 177, 
Co. Lit. 391. 
3 Inft. 14, 30. 
S.P.C. 15a 

2 Hawk. 585. 
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pleaded not Guilty. When he was ajked how he 
would be tryed, and he took long time to conjider, 
and would not have put himjelf upon his Peers; but 
at lajt the High Steward told him that he mujt give 
Judgment againjl him as a Traitor, unlejs he put 
himjelf upon his Peers, as againjl one who refujed 
the Tryal of Law; and thereupon he put himjelf 
for his Tryal upon his Peers ; and after Evidence 
was given, and the Prifoner withdrawn from the 
Bar, and the Lords gone to conjider of their Ver- 
difi, they jent to the Lord Steward to fpeak with 
him ; and he thereupon dejired the advice of the 
Judges ; and they advifed him that he could not do 
fo unlefs the Prifoner was prefent at the Bar. And 
afterwards the Peers dejired the Lord Steward that 
one Chrtftopher Dacres, Uncle to the Lord Dacres, 
who was in the Toiver for the fame Treafon, might 
be fent for to be examined, if the L. D acres did 
command him to go to the Lord Maxie to treat with 
him in favour of the Scots : and the Lord Steward, 
by the advice of the Judges, told them, that could 
not be done, all the Evidence being given already, 
and alfo he was not a necejjary Witnefs, being Uncle 
to the Prifoner, and not fuppofed that he would give 
Evidence againjl him, fo after, in the abfence of the 
Prifoner (as the Courje is) the Lords gave the Ver- 
difi, and found him not Guilty, and then the Prifoner 
was brought to the Bar, and the Lord Steward did 
rehearfe the VerdiS, and gave Judgment that he 
jhould be dijeharged paying his Pees. 

And amongjl the Judges, a Quejlionwas moved 
whether the Court might be adjourned to the next 
day, and they agreed it might, but it hath not been 
done. 

Another Quejlion was moved among them, that if 

the 
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the Peers did not agree, Jo that the Court was ad- agree not of 
journed till the next day, what Jhould be done with their Verdia 
the Peers who were the Tryers. ? And fome fudges ££ ££ *£ 
held they were to be kept together all night, but together, or go 
others held, becaufe they were not /worn, for the g **** fcycral 
great Trujl repojed in them, and prejumed to be in % u^k. 586. 
diem, they might go to their own Houfes every one And Cafes ibL 
by himfelf. 
[58] Another Quejlion was moved, among them, whe- Lords before 
ther the Lords who were Commiflioners, to enquire d^*', 1 ™" 
of the Treafon, before whom the Prifoner was in- found^may be 
diSed upon the Commiflion of Oyer and Terminer* Peers on the 
might be Peers on the Tryal; and agreed by all JSufju rt 
that they might. ofM& 

If A. hath Malice againjt 5. and meeteth him and Cafe. 
Jiriketh him, and then B. draweth at A. and A. 1 Hawk. 97. 
flyeth back until he come to a Wall, and then kills 
B. this is Murder, notwithstanding his flying to the Murder not- 
Wall; for the craft of flying Jhall not excuje the J 1 ^*^*' 
Malice which he had, nor Jhall any Juch Device to wail! ** * 
wreak his Malice on another, and think to be ex- Foft. 178. 
cufed by Law, avail him any thing, but in Juch Cafe 
# the Malice is enquirable, and, if that be found by 
the Jury, then his flight is Jo far from excujing the 
Crime, that it aggravates it, vide Cromp. Ju/l. 22. b. 
Fitz. Cor, 287. vide at the end of that Caje, in Fitz. Jury undervalue 
Abridgment, Coron. 287. the Jurors were amerced for ^"^Jjj^ 
putting an under Value upon the Goods of a man ceabieT "***' 
who killed another in his own defence. 1 

At 
1 As this is cited, it might be imagined that in every Cafe 
of Homicide, fe defendendo, a Man forfeited all his Goods, 
otherwife, why was the Jury charged with the Value of them, 
or amerced for their Misbehaviour, with regard to the Ap- 
praifment f But Fitzherbert goeth farther into the true State 
of the Cafe : The Defendant after he killed the Aflailant fled 
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joAnjou, Gir* At a Goal Delivery at Newgate, i ith July 18 

/WftOfe. Car ' 2 ' n °' 7 ohn f on > 7 ohn Girling, and Elizabeth 

Procuring acU Powell were indified for breaking the Houfe of 

miffion into a Thomas Powell (his Wife then being in the hoofe) 

dee^n to rob it. zn ^ jtealing away above 60/. in Money. Upon die 

and Sen break- Evidence the Cafe was, that Powell kept an Ale- * 

ing open a houfe, and Elix. Powell was his Servant, and had 

takto "In f etn hcr Mi J* rc f 8 P ut Money into a Trunk in her 

out ofi™°i8 not Chamber (which was 2 pair of Stairs high), and lock 

a breaking of her Trunk; and this Servant combined with the two 

to^elta* " Men to R ° b hcr ° f ^ Mon y> and in ° rder thcre - 

the benefiTof unto, thofe two Men came into the Houfe to Drink, 
Clergy. and found fault with all the Rooms below Stairs, 

and fo were had up two pair of Stairs, the next 
Chamber to that where the Money was ; and the 
Maid came to them, and they broke up the Trunk, 
and took away above 60/. in Money; and upon this 
Evidence, myfelf, and my Brother Twifden, and 
Brother Wylie being prefent, were of Opinion that, 
to take away Clergy, there mufl be an a&ual break- 
ing of the Houfe. For if one come into a Tavern, 
or an Ale-boufe, and take anything, the Lawmaketh 
them Trefpajfers ab initio ; and fo if they jleal any 
thing, it is Felony ; yet this doth not make an ac- [59] 
What Audi be tual breaking of the Houfe; but in that Cafe, if 

Hou^to tak£* thc y ** in % in thc Hou f c break °P en any Chamber- 
away Clergy, door and Jleal Goods, this is an afiual breaking of 

a Hawk. 495. the Houfe, and taketh away Clergy; but the break- 
Vide Foft, 108, ing open a Tronk or Box whkh is locked> and 

Jlealing any thing out of it, is no aSual breaking of 

the Houfe, becaufe the Trunk or Box are no part of 

1 the Houfe. But if they break open any thing which 

is 

for it. Ideo, faith the Book, Catalla ejus conficantur profuga. 
See Fofter C. L. 286. 
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is fixed to the Free-hold, as a Cupboard Door in a 
Wall, &c. this is an afiual breaking of the Houje ; 
and accordingly in the principal Cafe, the Men had 
their Clergy. 

At a Goal-delivery at Newgate, 25 April, 1666. A Special Ver- 
*i8 Car. 2. upon an indifiment of Murder againjl **•. 
Hopkin Huggett? a fpecial Verdifi was found to SftrBbi 
this EffeS. "We find that John Berry, and two a Man. 
others with him the Day and Place in the Inquiji- l *"* Ra- 
tion, had de fafto, but without Warrant (for 'ought | 4 £ p c# ^ 
appears to us) imprejfed a Man whoje Name is not Foft! 138/ 154,' 
yet known, to Jerve in his Majejlies Service in the 3«4- 
wars againjl the Dutch Nation; that thereupon, 
after the unknown man was imprejfed, he with the 
/aid John Berry, went together quietly into Cloth- Jj d s« & Sa * '* 
fair; and the faid Hopkin Huggett and three others, M^ghter. 
walking together in die Rounds in Smithfield, and 
feeing the jaid Berry and two others with the man 
imprejfed, going into Cloth-fair \ injlantly purfued after 
them, and overtaking Berry and the imprejt man, 
and the two other Men, required to fee their War- 
rant ; and Berry Jhewed them a Paper, which Hop- 
kin Huggett and the 3 others faid was no War- 
rant ; and immediately the faid H. Huggett and 
the three others drew their Swords to refcue the 
faid Man imprejt, and did thrujl at the faid John 
Berry ; and thereupon the faid John Berry and the 
two others with him did draw their Swords and fight 
together, and thereupon the Jaid H. Huggett did 
give the Wound in the Inquijition to the faid John 
Berry , whereof he injlantly died ; and, if upon the 
whole matter, the faid H. Huggett be guilty of 

Murder, 

1 Called by Lord Raymond in his Report, Hopping and 
HungaWs Cafe. 
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Murder, they find Jo ; If of Manjlaughter they find 
Jo, &c." All the Judges of England being met to- 
gether, at Serjeant s-Inn in Fleet-Jlreet % upon other 
Occasions, (and before that time, having Copies of 
this /pedal Verdift Jent unto them) after the other 
bujinejs difpatched, they were dejired to give their 
Opinions in this Cafe, whether they held it to be 
Murder or Manjlaughter. And the Lord Chief Jus- 
tice Bridgman, Lord Chief Baron Halts* my Brother 
Atkins y Brother Tyrell, Brother Turner, Brother 
Browne* Brother Archer* and Brother Rainsford* 
having had the Notes of the Special Verdic? three 
days before, delivered their Opinion as then advifed; 
but they Jaid they would not be bound by it : that 
this was no Murder, but only Manjlaughter ; and 
they Jaid, that if a man be unduly arrejled or re- 
trained of his Liberty by three men, altho' he be 
quiet himjelf, and do not endeavour any Rejcue, yet 
this is a Provocation to all other men of Ungland* 
not only his Friends but Strangers alfo for common 
Humanity Jake, as my Lord Sridgman /aid, to en- 
deavour his Rejcue; and if in Juch endeavour of 
Rejcue they kill any one, this is no Murder, but 
only Manjlaughter. And my Brother Browne 
Jeemed to rely on a Cafe in Coke 12. Rep. p. 87* 
where divers men were playing at Bowls, and two 
of them fell out and quarrelled, one with another, 
and a third man who had no Quarrel, in revenge of 
his Friend Jlruck the other with a Bowl, of whkh 
blow he died, this was held to be only Manjlaugh- 
ter. But myfelf, Brother Twifden, Brother Wynd- 
bam y and Brother Morton, were of another Opinion $ 
and we held it to be a Murder, becaufe there was 
(as we thought) no provocation at all. And if one 
man ajfault another without Provocation, and kill 

him, 



[60] 
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him, this is Murder; the Law in that Cafe implying 
Malice. And we find it was rejblved by all the Vide Lord 
Judges in the Lord Morlfs Cafe^ that no Words, J^V'Cde. 
be they what they will, Were Juch a Provocation in nte 
Law, as, if upon them one kills another, would 
diminish or lejjen the Offence from being Murder, to 
be but Manjlaughter. As if one called another Son 
of a Whore, and giveth him the Lie, and upon thoje 
Words the other kill him that gave the Words, this 
notwithstanding thoje Words, is Murder ; and we 
thought thoje Words were apter to .provoke a man to 
kill another, than the bare feeing a man to be unduly 
prejfed when the Party prejfed willingly renders him- 
jelf. But we held that Juch a provocation as mujl 
[61] take off the killing of a man from Murder to be but 
Manjlaughter, mujl be Jbme open Violence, or 
afiual jlriving with, or Jinking one another ; and 
that anjwers the Cafe cited by my Brother Browne*. 
For there it mujl be intended that the two men that 
fell out were, afiually fighting together ; for if there 
pajjed only Words betwixt thefe Two, and upon 
them, a third Petfon Jlruck one of them with a 
Bowl, and killed him, we held that to be Murder.: 
And to this my Lord BrUgman.and the other Judges 
agreed ; and we thought the Cajc in queJHon to be 
much the Jlronger, becaufe the Party hfanfelf who was 
im^rejfed wai quiet, and made no Rejijlance, and 
they who medled were no Friends of Ms, or Ac- 
quaintance, but were Strangers, and did not fo much 
as dejire them whkh had him in Cujfody to let him 
go, but prefently without more ado, drew their 
Swords at them, and ran at them. And we thought 
• it 

' The Principles on which this Cafe was ruled, are contro- 
verted by Mr. J. Fofter, 3*5*6 318. 
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it to be of dangerous Conjequence to give any En- 
couragement to private men to take upon themselves 
to be the AJJertors of other Men's Liberties, and to 
become Patrons to refcue them from Wrong ; especi- 
ally in a Nation where good Laws are for the 
Punijhment of all Juch Injuries, and one great end 
of Law is to right Men by peaceable Means, and to 
discountenance all Endeavours to right them/elves, 
much lejs other Men, by Force. 
Further Secondly, We four were of Opinion, that if A. 

ownions of the a jj" aa i t JB. without any Provocation, and draw his 
1 Hawk. 98^ Sword at him, and run at him ; and then B. to de- 
Foft. 195. fend himfelf draw his Sword, and they fight to- 

Lord Raym. g ethcr . jf j % j^u £ # it is Murder, and B. drawing 
I 4 RoiL46i. ™ Sword t0 defend himfelf /hall not kjen the 
Offence of J. from being Murder, to be Man- 
Jlaughter only : And to this the other Judges did (as 
I take it) agree. For it were unreasonable, that, if 
one Man draw upon another, and run at him with- 
out any Provocation, the other Man Jhould Jtand 
Jlill, and not defend himSelf, and it is aljb unreajbn- 
able that his endeavour to defend himjelf Jhould 
lejfen the Offence of him who ftt upon him without 
Provocation. 
1 Hawk. 98. But we four held, that if two men be quarrelling, 

and aflually fighting together, and another Man run- 
neth in to aid one of them and kill the other, this 
is but Manslaughter, became there was an aSual 
fighting and Jiriving with violence. 

So we held, If Such People who are called Spirits [62] 
take up a Youth, or other PerSon to carry him 
away, and thereupon there is a Tumult raiSed, and 
Several PerSons run in, and there is a Man killed in 
the Fray, this is but Manslaughter : For there is an 
open Affray, and afiual Force, which is a Suddain 

Provocation, 
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Provocation, and Jo that Death which enfueth is but 
Manjlaughter. But where People are at Peace, 
there if another Man upon Suspicion that an Injury 
is done to one of them, will ajQfault and kill him 
whom he thinketh did the Injury, this is Murder, Jo 
that we hold nothing but an open Affray or Jtriving 
can be a Provocation to any Per/on to meddle with 
an Injury done to another, if in that medling he 
kill a Man, to diminijh or leJJen the Offence from 
Murder to Manjlaughter. 

Memorandum, After this Difference I granted a 
Certiorari to remove the Cauje into the King's 
Bench, to be argued there, and to receive a final and 
legal Determination ; and altho' all the Judges of 
the Court were clearly of Opinion that it was 
Murder, yet it being in Cafe of Life, we did not 
think it prudent to give him Judgment of Death, 
but admitted him to his Clergy ; and after he read, 
and was burned in the Hand, we ordered him to lie 
in Prifon eleven Months without Bail, and after- 
wards until he found Sureties to be of the good Be* 
haviour during his Life* 

At the Goal Delivery in the Old Bally, 10 0&. Cajfr *n* G*. 
1666. Tho. Caffy, and John Cotter, were nidified for tPt Cafe, 
robbing William Pinkney, a Gold/mith by the Tern- Ante > * 6 S- 
plebar, in his Houfe near the High-way in the 
Night Time, and Jlealing Jeveral parcels of Plate, Robbery and 
and other Things from him. And they were aljb j£*J^ b)r 
indified for the fame Offence for Burglary for break- 1 h. P. C.552. 
ing his Houfe in the Night, and Jlealing his Plate, 
&c. and on both theje Indifiments they were 
arraigned and tryed, and upon the Evidence the 
Cafe appeared to be that Cotter was a Lodger in the ™* £°*' ^' 
Houfe of the faid Pinkney, and knowing that he had tence of Huy 
Plate and Money to a good Value, he combined and Cry. 
o with 
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1 Htwk. 131. with the aforefaid Cqffy, and erne John Harrington, 
dted*^? aiu * Gtrrari Cleajhard, and they three contrived [63] 
* ! ' " that one of thoje three Jhould come as Servant of 
the other to hire Lodgings there, for his Majler and 
another Gentleman; and Cotter told them, that 
Pinkney was one who conjlantly kept Prayers every 
Night, and they could not have jb good an Oppor- 
tunity to jurprize him as to dejire to join in 
Prayer with him, and at that time to fall on him and 
his Maid, there being then no other Company in the 
Houfe ; and accordingly one of them came on Satur- 
day in the Afternoon, and hired Lodgings there, 
pretending it to be for his Majler and another Gentle- 
man of good Quality, and about eight o'Clock at 
night, they all came thither, two of them being in 
very good Habit, and when they were in their 
Chamber they jent for Ale, and dejired Pinkney to 
drink with diem, which he did; and while they 
were drinking, Cotter came in to his Lodging, and 
they hearing one go up Stairs, ajked who it was, and 
Pinkney told them it was an honejt Gentleman, one 
Mr. Cotter, who lodged in his Houfe, and they de- 
jired to be acquainted with him, and that he might be 
dejired to come to them ; and thereupon Pinkney jent 
his Maid to him to let him know the Gentlemen de- 
jired to be acquainted with him, to which Cotter jent 
word it was late, the next day was the Sabbath, and 
he dejired to be private, and thereupon thoje Per- 
sons told Pinkney they had heard he was a Religious 
Man, and ujed to perform Family Duties, in which 
they dejired to join with him. At which Pinkney 
was very well pleajed that he had got Juch Religious 
Perjbns, and jb called to Prayers, and while he was 
at his Devotion they roje up, and hound him and his 
Servant, and then Cotter came to them, and jhewed 

them 
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them where his Money and Plate lay, and they ran- 
Jackt the Houje, and broke open jeveral Doors and 
Cupboards flxt to the Houje, and upon this Evi- 
dence, myfelf, my Brother Wylde, Recorder, and 
Mr. Howell, Deputy Recorder, being all who were 
there prejent of the Long Robe, were of Opinion 
that the Entrance into his Houje being gained by 
Fraud, with an intent to rob, and they making ufe 
of this Entrance, thus fraudulently obtained as in 
the Night Time to break open Doors, &c. this was 
Burglary, agreeable to the Cafe of Farr in this ^ nte, 5* 
Book, and the Cafe of Mr. Lemott, in this Book, and **** ** 
accordingly they were found guilty, and had Judg- 
ment, and were executed. 
[64] At the fame SeJJions John Grey being nidified for Grefs Cafe 
the Murder of William Golding, the Jury found a %^^* 
fpecial VerdiS to this Effecl, viz. We find that the p ft. 133, (old 
Day, Year, and Place in the Indifiment mentioned, paging)* 
John Grey, the Prifoner was a Blackfmith, and that £ 7 " ,P,C,4S4 ' 
William Golding, the Perfon killed was his Servant, Foft. 262. 
and that Grey, his Majler, commanded him to mend x 
certain Stamps, being Part belonging to his Trade, 
which he neglecled to do ; and the faid Grey, his 
Majter, after coming in ajked him the foidr^Golding, 
why he had not done it, and then the faid Grey told 
the faid Golding, that if he would not ferve him, he 
jhould ferve in Bridewel, to which the faid Golding 
replied, that he had as good ferve in Bridewel as 
Jerve the faid Grey his Majler ; whereupon the faid 
Grey, without any other Provocation, Jlruck the faid 
Golding with a Bar of Iron, which the faid Grey then 
had in his Hand, upon which he and Golding were 
working at the Anvil, and with the faid blow he 
broke his Skull, of which he died ; and if this be 
Murder, &f c. This Cafe was found fpecially by the 

Dejire 
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Defire of my Brother Wylde % and I Jhewed the 

Jpecial VerdiS to all my Brethren, Judges of the 

King's Bench, and to my Lord Bridgman Chief 

vfa Dalto* Jujlice of the Common Pleas. And we were all of 

I crfe d£d 3 £ Opinion that this was Murder. For if a Father, 

fore Juftke Majler, or School-majier, will correfi his Child, Ser- 

^ 7 r^&t 3E1 ' vant » or Scnolar > * e y mu Jt do ** **** f udl Things 

AifeSf there M arc fit for CorreSion, and not with fuch Injtru- 

on Words ments as may probably kill them. For other/wife, 

^^L ui l! aild ondcr pretence of Correfiion, a Parent might kill his 

SddSJf Child > or a Ma J* cr his Servant, or a School-majler 

ftruck her his Scholar, and a Bar of Iron is no Instrument for 

wi * **\ ef * lc CorreSion. It is all one as if he had run him 

Stew! through with a Sword; and my Brother Morton 

adjudged Mur- faid he remembered a Cafe at Oxford Aflizes before 

b"* Y Cl Hu{ ' ) u ft ict J 011 ' 5 * thcn J ud g e of AJJize, where a Smith 

rnTycorreaT " efal 8 chiding with his Servant, upon fome crofs 

butthePefUe Anfwer given by his Servant, he having a piece 

wwnot an In- f hot Iron in his Hand, run it into his Servants 

correc^widud. 1 Belly, and it was judged Murder, and the Party 

i H. P. c. 457. executed. And my Lord Bridgman faid, that in his 

£73- Circuit there was a Woman indiSed for murdering 

mpt * * 5# her Child, and it appeared upon the Evidence, that [65] 

Jhe kicked her and jlamped upon her Belly, and he 

judged it Murder : And my Brother Twifden faid, he 

ruled fuch a Cafe formerly in Gloucefter Circuit, for 

a piece 
1 zi8 in other Editions. 

3 There are various Editions of Dalton, and the Paging 
differs in moft, this is Chap. 93, and here Dalton puts a Quaere 
to this Cafe, cited in the Margin by the learned Editor, 
" Why it would be Murder, confidering there appearerh no 
" precedent Malice, and that it was done upon the fudden 
" and upon Provocation ?" But Dalton does not feem in 
this Quaere to have well underftood the true legal meaning of 
the Word Malice, which is well defended by Fofter 256, 257, 
262. 
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a piece of Iron or a Sword, or a great Cudgel, with 
which a Man probably may be jlain, are not Incre- 
ments of Correction. And therefore when a Majter 
Jirikes his Servant willingly with Juch Things as 
thoje are, if Death enfue, the Law Jhall judge it 
Malice prepensed, and therefore the Statute of 5 H. Vide Coh PI. 
4. c. 5. which enafts, that if any one does cut out ^ ^ h fo r 
the Tongue, or put out the Eyes of any of the cutting out 
King's Subjects of Malice prepensed, it jhall be Tongues, p. 62. 
Felony. If a Man do cut out the Tongue of an- 
other Man voluntarily, the Law judge th it of Malice 
prepenfed. And Jo where one Man killeth another 
without any Provocation, the Law judgeth it Malice 
prepenfed ; and in the Lord Morlfs Cafe in this Ante 88. 
Book, it was rejblved by all the Judges, that Words 
are no Provocation to leflen the Offence from being 
Murder, if one Man kill another upon ill Words 
given to him. But if a Parent, Majter, or School- 
majter, correct his Child, Servant, or Scholar, with it is but Mif- 
Jiich Things as are ufual and fit for Correction, and adventure b 
they happen to die, Poulton de pace, page 120. 1 faith &£%£ 
this is by Mi/adventure, and cites for Authority, uponCorrec- 
Kelloway 108, a, b, fcf 136, a. But that Book ti ? n » 1 / it k bc 
which puts this Cafe in Kelloway\% 136,*. faith, that Thbigsa. are 
if a Majter correct his Servant, or Lord his Villain, ufual to correct 
and by force of that Correfiion he dieth, although ™%*^l 
he did not intend to kill him, yet this is Felony, S«rf ' 
becaufe they ought to govern themfelves in their Peace, 285, 
Correftion in fudi Ways that fuch a Mifad venture 3 o8 > °. r 33 5> 
might not happen. And I fuppofe, becaufe the Sedition. 
Word Mifadventure is there ufed, therefore Poul- Books cited to 
ton concluded! (it may be truly) that it is but Mifad- *£ *?*** 
venture. l 473 ' 

And 
1 In fome Editions p. 123. 
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And in this Principal Cafe, upon Certificate, 
many Perfons of good Commendation of the 
general ejleem that Grey had, I did certifie the 
King, that though in jlriftnejs of Law, his 
Offence was Murder ; yet it was attended with 
Jiich Circumjtances as might render the Perfon 
an ObjeS of his Majejly's Grace and Pardon, 
he having a very good Report among all his 
own Company of his own Trade, and of all his 
Neighbours, and upon this the King was pleajed 
to grant him his Pardon. 
At the SeJJions in the Old Baify holden after 
Hilary Term, anno 17 Caroli Secundi, Thomas 
Tom/on was indifted for murdering of Allen Dawes 9 
and the Jury found a jpecial Verdift to this Effefi, 
viz. that the Day, Year, and Place in the Indict- 
ment mentioned, Thomas Tom/on the Prifoner and his 
Wife, were fighting in the Houje of the faid Allen 
Dawes> who was killed, and the jaid Allen Dawes 
feeing them fighting, came in and endeavoured to 
part them, and thereupon the faid Tom/on thrujl 
away the faid Dawes^ and threw him down upon a 
piece of Iron, which was a Bar in a Chimney, 
which kept up the Fire, and by that one of the Ribs 
of the faid Dawes was broken, of which he died ; 
and if the Court judge this Murder, they find fo, or 
if Manjlaughter, then they find fo. 

And I put this Cafe to my Lord Chief Jujlice 
Baron Hales and my Brother, and fome other of my 
Brethren, and we all agreed as it is refolved in 
Youngs Cafe, Co. 4 ; 40. Report, and alfo in Mac- 
kail f s Cafe, Co. 9. Report, page 61. that if upon 
a fuddain Affray, a Conflable or Watchman or any 
that come in aid of them, who endeavour to part 
them, are killed, this is Murder ; and we hold like- 
wife, 



[66] 
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wije, that if no Conjlable or Watchman be there, vide Lambert 
if any other Perjbn come to part them, and he Fitxberbert, FoL 
be killed, this is Murder : For every one in % f%Jj£f£ 
Juch Cafe is bound to aid and preserve the King's Foft. 272. 
Peace. But in all thofe Cafes it is necejfary that 
the Party who was fighting and killed him that 
came to part them, did know or had Notice given, 
that they came for that Purpoje. As for the Con- 
jlable or other Perjbn who cometh to part them, to 
charge them in the King's Name to keep the King's 
Peace, by which they have Notice of their Intents ; 
for otherwise if two are fighting, and a Stranger 
runs in with Intent to part them, yet the Party who 
is fighting, may think he cometh in Aid of the other 
with whom he is fighting, unlejs jbme juch Notice 
be given as aforejaid, that he was a Conjlable, and 
came to part them : And that appeareth by Mac- 
kallfs Cafe before cited, where in caje of an Arrejl 
by a Serjeant, it is necejfary to make it Murder 
that the Serjeant tell him that he doth Arrejl, for 
elfe if he doth fay nothing, but fall upon the Man 
[67] and be killed by him, this is but Manslaughter, x Hawk. 102. 
unlefs it appear that the Perjbn arrejled did know 
him to be a Serjeant, and that he came to arrejl 
him ; for as the Cafe is there put, if one feeing the 
Sheriff or a Serjeant whom he knoweth hath a 
Warrant to arrejl him, and to prevent it before the 
Officer come fo near as to let him know he doth 
arrejl him, he Shoots again at him, and kills him, 
this is Murder; and in the principal Cafe though 
the Jury find that Dawis came to part the Man and 
Wife, yet it doth not appear whether it is found 
that Tomfm knew his Intent, nor that Dawes fpake 
any Words whereby he might underjland his Inten- 
tion, as charging them to keep the King's Peace, 



8 Mod. 164. 
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courfe, for 
which I hold 
the laft Refolu- 
tion in Bayncii 
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&c. And Jo we held it to be only Manjlaughter, 
which in Law is properly chance-medley, that is 
where one Man upon a Jiiddain Occajion kills another 
without Malice in Fafi, or Malice implied by Law. 

If a Perfon in the Night Time break a Houfe, 
and jleal Goods, this is Burglary, though no Perjon 
be at that Time in the Houfe. So if a Man hath 
two Houfes, one in the City and another in the 
Country, and while he is in the one Houfe the other 
is broken open, no body being in it, and Goods 
Jlolen, this is Burglary, Pap barn's Reports 42 and 52 
by all the Judges. 

A Servant in the Houfe lodging in a Room 
remote from his Majter in the Night Time, draweth 
the Latch of a Door to come into his Majter's 
Chamber, with an intent to kill him, this on a Jpecial 
VerdiS agreed by all the Judges to be Burglary. 

Note* That in Popharris Reports 84. In one 
B ay ties' s Cafe, it is jaid, that the faid Paynes with 
another coming in the Night Time to a Tavern to 
drink, the faid Paynes Jlole a Cup in which they 
drank out, of a Chamber in the faid Houfe, his 
Wife and Servant being in the faid Houfe, for 
which he was indifted and found guilty ; and it is 
there reported, that by the Opinion of Anderfon^ 
Popham, and Periam, and the then Recorder and 
Serjeant at Law there prefent, it was agreed that 
this was no Burglary; which certainly is good 
Law, becauje there was no a&ual breaking of the 
Houfe, which is of necejjity to make a Burglary. 
Vide Co. PL Cor. 64. But in that Cafe of Paynes, 
it is there faid, that it was rejblved by them there 
likewife, that that jiealing was fuch a Robbery for 
which he was oujled of the Benefit of his Clergy by 
the Stat of 5 is . 6 cap. 9, and was hanged, which 

lajl 
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lajl Resolution I hold clearly not to be Law; for Cafe to be no 
that that Statute of 5 Ed. 6, cap. 9. is only to YSnk. 1 
enlarge the Stat. 23 H. 8. cap. 1. which amongjl \ H . a p. 0*552. 
other Crimes took away Clergy from Juch Perfons 1 H. p. c. 553. 
who robbed any in their Houjes, their Wives, h^^ * 554- 
Children, or Servants being there, and put in fear or 
dread. Now that Stat, of 5 Ed. 6. ordained that 
although the Perfons who were in the Houfe, lay in 
jbme other part of the Houfe, which was robbed, 
and were ajleep at the Time, and Jo did not hear 
the Thieves, and consequently were not put in fear, 
yet that Statute taketh away Clergy in that Cafe ; 
but notwithjlanding there mujl be a Robbery, for 
both the Stat, of 5 Ed. 6. and the Stat, of 23 H. 8. 
is againjl Juch as /hall rob Men in their Dwelling 
Houjes. Now the taking away of a Cup in which 1 Hawk. 150. 
Men are drinking, as Baynts Cafe was, is only 
Larceny and no Robbery, for Larceny is defcribed 
to be a fraudulent taking away of another Man's 
Goods above the Value of i2d. with an Intent to 
Jleal them, Poult on de pace 125, 1 b. and Stamford 
PL Cor. 24. a. but Robbery is defcribed to be a 
Rapine that is, a violent taking any thing from a 
Man's Perfon ; and when it is applied to robbing of 
Houfes, there mujl be the fame circumjtance of 
Force Vide Poult on de pace 128.* Stamford PI. 
Cor. 27, a, h. Co. PL Cor. 68. For of necejjity 
there mujl be fomething to dijlinguijh a Robbery in 
a Houfe, from that which is but a mere Larceny, 
and that is one, viz. The Larceny is only fraudu- 
lent without any afiual Force, and a Robbery is 
done with Force ; and this will appear by examining 
the Nature of Burglary, which is the robbing of a 

Houfe 
1 In other Editions p. 129. * In other Editions p. 132. 
P 



106 Murder and other Offences. 

Houfe by Night, there mujl be Force committed, as 
the afiual breaking of a Houfe makes it Burglary : 
For if the Door of a Houfe be open, and a Thief 
enter in the Night and jteal Goods, this is only 
Larceny, and no Burglary, becauje there was no 
% Hawk. 495. Force, which is that which dijUngnijhed Robbery 
from Larceny. Now this Force, which will make 
a robbery of a Houfe within thoje Statutes to take 
away Clergy, may either be an afiual breaking of [69] 

1 H. P. C 553. the Houfe, or an AJfault upon the Perfon. And 

therefore if Company come to drink in a Tavern, or 
other ViSualing-houfe, and being there they break 
open a Door of another Chamber or Cupboard in 
the Wall which is fixed to the Freehold, and Jteal 
away Goods, this is a Robbery, for which Clergy is 

2 H. P. a 357. taken away by thofe Statutes. But the breaking 
2 Hawk. 495. open a Trunk or Box, and taking away things is 

no Robbery of a Houfe within the Statute, becauje 

thoje things which were broken were no part of the 

Houfe : and Jo likewije it is in cafe of Violence 

offered to the Perfon of a Man, and taking away 

his Goods with force. As in cafe a Thief cometh 

into a Man's Houfe or Shop, the Door being open, 

and ajfaults the honejl Man in the Houfe or Shop, 

1 and taketh away things by Violence, this is likewije 

a Robbing of a Houfe within thofe Statutes, but if in 

thofe cafes he had come into the Houfe or Shop, and 

And the Stat privately Jlolen away any thing, that had been only 

1 E. 6. 12. Larceny, and not Robbery: andthisexpojitionagreeth 

J^* at of with the fenfe of the Parliament in the Statute of 39 

Houfes^which &**» c * l S« which expounds Robbing of Houjes in the 

the Stat. 23 H. day time to be the afiual breaking them ; for all former 

8, i? f 5 u? " 6 * c Statutes took away Clergy where a Houfe was rob? 

calls robbing of , , . - , . J r »•* r t . i i 

Houfes, and fo ^d in the day time, fome Perfon being then in the 
expounds them. Houje; but this Statute of 39 Eliz. recites the mif- 

chief, 



Murder and other Offences. 1 07 

chief, becaufe Robbing of Houfes when no Perfon 
was therein, was not fo penal as Robbing them 
when jbme Perfon was therein, and thereby had 
Perfons took opportunity to commit many Robberies 
in Houjes when people were gone abroad to hear 
Divine Service, or gone to their Labour, and de- 
dareth that, that Robbery was, viz. by breaking 
and entering into Mens Houjes at Jiich time, and 
enafls that juch Robbing of any Houfe, and jleal- 
ing from thence Goods of the value of 5 J. they jhall 
not have the benefit of the Clergy, which I think is 
a full expojition that Robbing of Houjes ; in that 
cafe, mujl be an aftual breaking, that is, an afiual 
force committed in breaking of the Houje ; but in * Hawk. 493. 
the other caje that I put of Robbing a Man in 
his Houje by ajjault upon his Perfon, as where a 
Thief enters the Houje or Shop of a Man without 
any afiual breaking, the Door being open, and by 
Violence takes away his Goods, in that Caje I con- 
ceive the Indifiment mujl exprefs that he did ajfault 
[jo] him and put him in fear, becaufe that Circumjtance 1 Hawk. 215. 
is necejfary to be laid to make it a Robbery from a 
Man's Perfon, and therefore 5 Eliz. Dyer 224, b. 
One being indifted for taking of Money from the 
Perfon of a Man by the High-way, had his Clergy, 
becaufe it was not faid that he was put in fear, and 
the Book faith quod non eft robberia if the Perfon be a Hawk. 490. 
not put in fear, although Goods be taken from his 
Perfon : and for that Caufe was the Statute of 8 
Eliz. cap. 4. made to take away Clergy from him 
who privily taketh away any Money or Goods from 
the Perfon of a Man. If Thieves come into a 2 Hawk. 493. 
Houfe by Night, the Door being open, and take * ?' p ™Ii a 
away Goods, this is no Burglary, as hath been faid ^ : "• w - 
before. But in that cafe, if they put any in the 

Houfe 
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Houfe in fear and dread, and take away Goods, I 
hold this to be robbery of a Houfe, for which the 
x Hawk. 49ft. Thieves are oujted of Clergy by the Statute of 23 
H. 8. cap. 1. If the indifiment be laid, that they 
tmt thoje in the Houfe in fear and dread, and that 
be proved upon the Evidence. 
jMfapr Memorandum, That at the SeJJions at the Old 

Aftteru, Bally, after Eajler in the twentieth Year of King 
BafaGnm, Charles the 2d. Several diflblute Perjbns having on 
SeMteJ^- **M Tuefday and Wednesday next before af- 
ingWmrand Jembled together, and led by Perjbns whom they 
Ba^houf 1 ca ^ c< * Captains, and having Colours, viz. Aprons, 
to/breaking** & c • on Staves, went to Jeveral places on pretence to 
open Prifona. pull down Bawdy-houfes, and break open Prijbns 
1 h pV? 1 ' and ^ ct Pri f oncrs at La >«rty, and having aftually 
Foft! 115. I34# P u Ued down Pome Houfes, and broke up the Prifon 
at Clerkenwell, and let out four Prisoners there, were 
by the direSion of the King's Councel, viz. Mr. 
Attorney, Sir Jeffery Palmer, having Order to pro- 
ceed againjl them projecuted, he direfted four in- 
dictments to be preferred againjl them, who were 
taken, viz. one indifiment againjl Peter Mejfenger, 
Richard Bafely, William Green, and Thomas Apple- 
tree, and another indifiment againjl Edward Cotton, 
and a third againjl Edward Bedell and Richard 
Lattimer, and a fourth againjl Thomas Limerick. 
All the Indiftments were, that they with other 
Perjbns to the number of 500, unknown to the 
Jurors, being armed in a War-like manner with 
Swords, half Pikes, Halberts, long Staves and other 
Arms Offenjive and Defenjive, with Force and 
Arms unlawfully, and traiteroujly ajjembled them- [7 1 ] 
Jelves together, and levied War againjl the King, 
&c. and firjl I told them they had not done well to 
make Jo many Jeveral indiftments, for by that 

means 
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means the King's Evidence would be broken, 
whereas if all had been put into one indiftment, 
the Evidence as to the main Dejign would have 
been intire againjl all, and then the ajjembling in 
Jeveral places to the fame intent had made the 
matter more foul, and would have been aptly given 
In Evidence againjl them all to the fame Jury, and 
the feveral Acts which each of them did, would have 
come in better ; but however we proceeded upon the 
indiftments as they were, and after the Evidence 
given againjl the four in the firjl indiftment, when I 
came to give Directions to the Jury, I told them that 
although I was well fatisfled in my own Judgment, 
that fuch ajjembling together as was proved, and 
the pulling down of Houfes upon pretence they 
were Bawdy-houfes, was High-Treafon, becaufe 
they took upon them regal Power to reform that 
which belonged to the King by his Law and Jujlices 
to correft and reform : and it would be a jlrange 
way and mischievous to all People to have fuch a 
rude rabble without an indiftment to proceed in that 
manner againjl all Perfons Houfes which they would 
call Bawdy-houfes, for then no Man were fafe, 
therefore as that way tore the Government out of 
the King's Hands, fo it dejlroyed the great privilege 
of the People, which is not to be proceeded againjl, 
but upon an indiftment firjl found by a Grand Jury, 
and after upon a legal Tryal by another Jury where 
the Party accufed was heard to make his defence ; 
yet I told them, becaufe the Kings of this Nation 
had oftentimes been jb merciful as when fuch Out- 
rages had been heretofore done not to proceed capi- 
tally againjl the Offenders, but to proceed againjl 
the Offenders in the Star-Chamber, being willing to 
reduce their People by milder ways if it were pof- 

fible 
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Jible to their Duty and Obedience; yet that lenity 

of the King in jbme Cafes did not hinder the King 

when he jaw there was need to proceed in a jeverer 

way, to take that courje which was warranted by 

Law, and to make greater Examples, that the 

People may know the Law, is not wanting Jo far to 

the Jafety of the King and his People, as to let fuch | 

Outrages go without capital punifhment, which is at [72] | 

this time absolutely necejjary, becaufe we our/elves j 

have jeen a Rebellion raifed by gathering People 

together upon fairer Pretences than this was, for no 

gch Perfons uje at firjl to declare their wickedejl 
ejign, but when they fee that they may efFeS their 
Dejign, then they will not jlick to go further, and 
give the Law themjelves, and dejlroy all that oppoje 
them : but yet becaufe there was no body of the 
Long Robe there but my Brother JVylde $ then Re- 
corder of London, and myfelf, and that this Example 
might have the greater Authority, I did refolve that 
the Jury Jhould nnd the matter Specially, and then I 
would procure a meeting of all the Judges of Eng- 
landy and what was done Jhould be by their Opinion, 
that fo this Quejlion might have fuch a Refolution 
as no Perfon afterwards Jhould have reafon to doubt 
the Law, and all Perfons might be warned how they 
for the time to come mingle themfelves with fuch 
Rabble on any kind of fuch Pretences, and there-* 
upon the Jury as to the firjl four in the firjl indiS- 
ment gave a Special Verdift to this Effeft, viz. 
A Special Vcr- They find that the 24/A of March lajl, a great 
did as to MeJ- number of Perfons to the number mentioned in the 
t&fiS^ IndiClment were ajfembled together in Eaft Smith- 
GrJt! field and Moorfields in the County of Middle/ex with 

% Hawk. 622. Arms mentioned in the IndiSment, on pretence of 
pulling down Bawdy-houfes, that Bafely led them, 

and 
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and was called their Captain, and had In his Hand a 
naked Sword which he brandijhed over his Head, 
and that Meffinger had a piece of green Apron on a 
Staff, which he flourijhed as Colours in the Head of 
the Company, and that Bafely^ and he led the Com- 
pany as their Leaders ; that they did the like on 
Wednesday the 2$th of March ^ and were breaking 
down Houfes. That Peverell, one of the Conjlables 
of Middle/ex, having a Conjtable's Staff in his hand, 
came to them with other Perfons to aid him, and - 

charged them to depart and keep the Peace, and 
thereupon; Bafely with his /word Jlruck him, and 
wounded him, and jeveral Perfons ajjembled with 
him, Jlruck him down, and took away his Con- 
jlables Staff. That the Jaid William Green was 
among them cajling up his Cap, and hollowing with 
a Staff in his Hand, and that whiljl he was amongjl 
them he was knocked Down by a Party of the 
King's Soldiers that came to jupprejs them, and 
[73] was then taken. That Bafely Jlruck at the Enjign 
that led thoje Soldiers : that the Jaid AppUtree was 
among them both Dayes and was the firjt that Jlruck 
at Peverell the Conjlable, and was amongjl them at 
Burlingbam's Houfe at Saffronbill in the County of 
Mtddlefexy and pulled part of the Houfe down, and 
the next Houfe to it, and Jlruck at one that admo- 
nifhed him to be quiet. And if on the whole matter, 
it Jhall feem to the Court that they are guilty of the 
Offence mentioned in the Indifiment, then they find 
them Guilty, &c. 

On the 2d. IndiSment as to Cotton alone, the Special VerdJa 
Jury did find that at the time and place mentioned *£° a8 10 
in the Indictment, a great number of Perfons, to the x s '™' Tn 59I # 
number mentioned in the Indictment, met together 
armed with Swords, Clubs, Staves and other 

Weapons, 
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Weapons, under pretence of polling down Bawdy- 
houfes, and had a Cloth on a Staff for an Enjign 
carried before them. And that Sir Philip Howard, 
with a Troop of the King's Guard, found them 
armed in Juch /editions manner, and commanded 
them to dijperfe, that they refujed Jo to do, and 
threw Stones at him, that Tome of them enquired 
who it was that led thoje Guards, whether it was 
the Dnke of Tork y and being told it was, they pre- 
sently threw Stones at Sir P. H. who led the Horfe, 
and jbme of them /aid that unlejs the King would 
give them liberty of Conscience, May-Day Jhould be 
a bloody day, others did Kill the Guards, and others 
/aid, that they would come and pull down Whitehall 
and others Jaid they would be with them at Whitehall 
(the King's Capital Palace) and that they cared not 
for the Guards, for they were but 2 or 300, and they 
could eajily knock them on the Head ; that they 
continued many Hours till they were difperfed by 
the Guards. That Cotton who was indiSed, was one 
of them ajjembled in this manner, and that Cotton 
was amongjl them the next day when they were ajjem- 
bled in the fame manner, and was pulling down a 
Houje in the Parijh of St. Leonard Shortditch in the 
County of Middlefex ; and if on the whole matter, &c. 
Special Verdia On the third IndiSment againjt Bedell and Latti- 
on the third mer> the Jury find that the day and place mentioned 
l B^£t in thc !«**&*«*» a great number of Perfons to the 
Lattimer. number mentioned in the IndiSment armed as in the [74] 

x St Tr. 591. Indi&ment, did meet together in derkenwell Green 
in the County of Middle f ex > on pretence of breaking 
open Prijbns, and releasing Prisoners; that one of 
them who had a half Pike in his Hand, owned him- 

{elf to be their Captain; that they came Jo ajjem- 
)led together to a Place there called the New 

Prifon, 
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Prijbn, being a publick Prifon of the County of 
Middle/ex, and then and there /aid, that they came 
to jearch for Prisoners, and break open the Prifon 
Doors, and let out four Prijbners, two whereof were 
committed thither for Felony, and two for other 
Offences, and that they being charged to depart, 
replied, they had been Servants long, but now they 
would be Majters ; that Jbme being taken, they cried 
one die and all die : That Lattimer was amongjl 
them, and aSive in breaking of the Prijbn, and was 
with the rejl in the Prijbn after it was broken open ; 
And that Bedell was there, and being purfued by one 
of the King's Soldiers, called out to the rejl of the 
Company to face about, and not to leave him, and 
if on the Whole, &c. 

On the fourth IndiSment againjl Lymerick, the Special Verdic* 
Jury find that the Day, Year, and Place in the "£%"*%' 
IndiSment mentioned, a great number of Perfons to 
the number, isfc. ajjembled together on pretence of 
pulling down of Bawdy-houfes, and being armed 
prout in the IndiSment, they marched in warlike 
Manner, and the /aid Lymerick led them as their 
Captain with a Club in his Hand,*and was owned 
by the Company to be their Captain: That the 
Jaid Lymerick had the jaid Perfons to the Houfe of 
Peter Burlingham, and they pulled down the faid 
Houfe, and dejtroyed and took away divers Goods 
of the Jaid BurlinghanCs to the value of 30/. And 
if on the whole Matter, &c. 

And in Eqfler Term following, all the Judges 
met at my Chamber, there being then but eleven. 
My Lord Bridgeman, who was Chief Jujlice of the 
Common Pleas being then Lord Keeper, the Judges 
were myfelf, Chief Jujlice of the King's Bench, Sir 
M. Hales the Chief Baron, and my Brother Atkins, 
d Brother 
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Brother Twifden, Brother Tyrell, Brother Turner, 
Brother Wyndham, Brother Archer, Brother Rainf- 
ford, Brother Morton, and Brother Wylde. 
i Hawk. ii 9 And on the whole Matter the Chief Baron Hales [75] 

Vh fm? W ^ cUvcrc ^ Ws Opinion, that there was no Treajbn in 
The Rcafom of the Cafe, becao/e he /aid that the Stat. 1 Q^ Mary, 
Hales Opinion cap. 12. is, that if any Perjbns to the number of 
jThp.^ji. Twc1vc <* morc aflemblc to the Intent to pull down 
2 St. Tr. '593. " Enclosures, &c. with Force, and continue together 
an Hour after Proclamation made for their depar- 
ture it Jhall be Felony, and if thoje Aft ions had 
been Treajbn at Common Law, it had been to no 
Purpoje to make it Felony. 
2 St Tr. 593. But all the other Judges anjwered, that this was 
the Objection made by jome Judges in the Caje of 
Bradjhaw and Burton, which is reported by Popham 
in his Reports, p. 122. And there it was rejblved, 
that if any Perjbns ajfembled with Force to alter 
the Laws, or to Jet a price on Victuals, or to lay 
violent Hands oa the Magijlrate as on the Mayor 
of London and the Like, and with Force attempt to 
put the jame in Execution, this is ^ Rebellion and 
Treajbn at the Common Law; and they there 
rejblved that the Statute of 1 Mary was to be 
intended where Perjbns to the number of Twelve or 
more pretending any or all of them to be injured in 
particular, as by Reajbn of their common or other 
Interejl in the Land inclojed, and the Like, ajjemble 
to pull it down forcibly in Cafes where they have <an 
Interejl, or where in particular, they are annoyed or 
grieved, that is not Treajbn : But in cafe their AS 
goeth generally to pull down Inclofures in which 
they, or any of them are not particularly concerned, 
this Aft ifit.be put in Execution by force is Treafon 
at Common Law. And it was agreed by us all, 

that 
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that the StaU of 13 Eliz. which maketh the Inten- 
tion in many cafes Treajbn, extends to nothing, but 
where if the AS had been done it had been Treajbn 
at the Common Law. 

And therefore all the rejl of the Judges did una- 2 St Tr. 593. 
nimottjly agree that this rijing with Intent to' pull 
down Bawdy-houfes in general, or to break open 
Pri/bng in general, and let out Prisoners, and putting 
their Intention in Execution by Force, any of theje 
[76] Instances was a levying War againjl the King, and 
High Treajbn at Common Law within the Declara- 
tion of the Stat, of 25 Ed. 3. And for that, be/ides 
the Resolution in Popham's Reports before cited, we 
considered the Cafe of the Apprentices reported in 
the fecond Part of Anderforfs Reports, p. 4 and 5. 
where it was rejblved that by the Statute of 13 
Eliz. If any intend to levy War for any Thing 
which the Queen by her Laws and Jujtice ought to 
do, and reform in Government as Queen, this jhall 
be 'an intendment to levy War againjl the Queen 
within that Statute of 13 Eliz. And as we /aid 
before, nothing can be Treajbn by the Intention 
within the Statute which had not been Treajbn by 
the Common Law, if it had been actually put in 
Execution. And fee the fame Book of Anderfon 
fecond Part 66, and by the cafe of feveral Perfons Coke, Pi. 9. 
in Oxfordjhire rijing to puH down Inclofures in 
general, refolved accordingly, in which Cafe it was 
alfo refolved, that if any Perfons rife and ajfemble 
together, with intent to levy War, the Jujiices of 
the Peace and Sheriffs may ufe Force to fupprefs 
fuch Rebels without any fpecial CommiJJion or 
Warrant, and this by the Common Law : And fee 
Pophanfs Reports 121, and a Refolution of all the 3. H. 7. 1. 10 
Judges, 39 Eliz. that any Jujtice of the Peace, Popfcun m. 

Sheriff, 
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i Hawk. i2, Sheriff, or other Magijlrate, or any other Subjefi of 

517. ' the King may by the Common Law arm themjelves 

2 St. Tr. 594. to jupprejs Riots, Rebellions, or rejijl Enemies and 

endeavour themjelves to jupprejs juch dijlurbers of 

the Peace : But they Jaid the mojl dijereet Way 

was for every one to attend and ajjijl the Jujlices in 

fuch Cafe, or other Minijiers of the King in doing 

of it, and Coke, PL Cor. 9. If any levy War to 

expulje Strangers, to deliver Men out of Prifon, to 

remove Councellors, or to any other end pretending 

Reformation on their own Heads without Warrant, 

this is a levying of War againjl the King, becaufe 

they took upon them Royal Authority. And Moor's 

1 St. Tr. 197. Reports, p. 620, 621. in the Cafe of the Earl of 

EJpX) in which amongjl other Things it was refolved, 

that his attempt with Force to remove the Queen's 

Councellors was High Treafon, and likewise that 

the Earl of Southampton, who adhered to him, 

although he knew of no other purpofe of the Earl of 

EJJeXy but a private Quarrel againjl fome of the 

Queen's Servants, yet this was Treafon in him, the 

A3 of the Earl of EJfex being Rebellion and Trea- [77] 

fon, and fo it was alfo refolved, that all thofe who 

went with him out of EJ/ex-hou/e in aid of him, it 

was Treafon in them, whether they knew any thing 

of his Intent or not, and Cro. \Ji part p. 583. In 

Cro. Car. 583. Benflea&s Cafe, it was refolved by all the Judges, 

1 Jones 455. t hat going to Lambeth-houfe in Warlike Manner 

with Drums, and a Multitude as in the IndiSment, 

to the Number of 300, &V. to furprize the Arch- 

Bijhop, who was a Privy Councellor, was Treafon. 

Cro. Car. 583. And 2 ^> lt was refolved that the Jujlices of Oyer 

Cro.jac.404. and Terminer, may jit, enquire and try Prisoners 

Cro. Car. 448. all i n one Day. ^dly. It was refolved, that the 

con# breaking of a Prifon wherein Traitors were in 

durance, 
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durance, and caujing them to ejcape, was Treajbn, 
although the Parties did not know that Traitors 
were there. And Jo to break a Prifon whereby 
Felons efcape, this is Felony, though they do not 
know them to be in Prijbn for juch Offence. Note, 
That Resolution as to breaking a Prifon where 
Felons, &c. are, mujl (as I think; be intended only 
where the Intent was only to break open one Prifon 
and no more, for if the Dejign was to break open 
Prifons in general, and they put that in Execution 
as to one Prijbn, that is High Treajbn according to 
the Books before cited ; but then on the Evidence it 
mujl be proved that their Intent was Juch, and by 
Juch proof as fatisfieth the Jury. 

After this Resolution in general, we went to con- 
jider the particular Cajes as they were found upon 
the jeveral Special VcrdiSs ; and thereupon it was 
agreed by all of us, except the Chief Baron, who 
jaid he doubted on the Main, that as to Mejfenger 
and Bafely in the flrjl VerdiS, and to Cotton in the 
fecond Special VerdiS; and as to Lymerick in the 
fourth Special VerdiS, that the Matter as it was 
found againjl theSe four, was High TreaSon in them 
all, and accordingly they had Judgment, and were 
executed : But as to AppUtree in the firjl Special 2 St. Tr. 594* 
VerdiS; and as to Lattimer in the third Special 
VerdiS, there was difference in Opinion amongjl us, 
[78] whether the VerdiS was Sufficiently found againjl 
them to judge it High TreaSon or not. For befides 
the Chief Baron who was againjl all, my Brother 
Atkyns, Tyrtll, Wyndham^ and Wylde, held that the 
VerdiS was not Sufficient againjl thoSe two for to 
give Judgment that they were guilty of TreaSon, 
because they Said it was not exprejly found, that 
they were aiding and ajjijling: But myjelf, Brother 

Turmr y 
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Turner^ Twifden, Archer^ Raynsford, and Montm' % 
thought the VerdiS as it was found againjl them to 
be as full and plain as any of the Rejl. For firjl as 
to Appletree, the VcrdiS firjl finds in general, that the 
Number in the Indifiment were ajjembled, as in the 
Indifiment, with an Intent to pull down Bawdy- 
houfes ; that Bafely led them as their Captain, that 
Meffenger had a green Apron upon a Staff, which he 
flourijhed as Colours, and then that Applefree, the 
Perjbn now in Quejlion, was amongjl them both the 
Days, and was the firjl that jlruck at Peverell the 
Conjlable, and was amongjl them at Burtinghants 
Houfe at Saffron-hill^ and pulled part of that Houfe 
down, and the next to it, and jlruck at one that 
admonijhed him to be quiet, fo that here are jevtral 
Ads of Force found to be aftually committed by him 
in pursuance of their Dejign, and then there is no 
need to find him to be aiding and aflijling, for that 
Claufe we jaid was only necejfary to be found where 
the Jury find a Perjbn was there among them, and 
find no particular A<5t of Force done by him, btft only 
his Prejence, there it is neceflary that they find he 
was prejent aiding and ajjijling; and for the fame 
Reajons we held the Verdid to be full alfo againjl 
Lattimer, becauje it was firjl found that the Multitude 
was ajQfembled as in the Indifiment, on. pretence t>f 
breaking Prijons and releajing Prisoners in general, 
which is agreed by all (except the Chief Baron) to 
be Treajbn, and then they find that Lattimer was 
amongjl them, and aftive in the breaking open the 
Prijbn at CUrkenwelU (where Prifoners, jbme for 
Felony, and others were let looje) and that he was 
with die rejl in the Prijbn after it was broken open, 
i Hawk. i2. and jb an AS fixed upon him : But although jix of [79] 
us were well jatisfied in our Judgments as to them, 

yet 
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yet when I waited on the King, I acquainted him 
that there was Jbme difference in Opinion as to thoje 
two upon finding of the jpecial VerdiS ; and although 
the greater Number of us were of Opinion, that the 
VcrdiS was well found as to thoje aljb, yet I intreated 
his Majejly to make uje of that difference in Opinion 
to jhew his Mercy towards them, the rather becauje 
we had agreed, that as to four of them the VerdiS 
was clearly good as to proceed to Judgment againjl 
them, and that I hoped would be example enough to 
deter others from the like Practices; and be/ides it 
would appear an Injlance of his Majejly's great 
Mercy, that he would not proceed to the lajl ex- 
tremity againjl any, where there was not a full Con- 
currence of all hfs Judges, which his Majejly was 
pleajed to take very gracioujly, and ordered me to 
proceed accordingly, and Jo they two were jpared: 
But as to Green in the firjl jpecial VerdiS, and Bedell 2 St. Tr. 594. 
in the third jpecial VerdiS, we all agreed that the 
VerdiS was not full enough as to them for us to 
judge it Treajbh in them, becaufe the VerdiS only 
finds that they were prejent, and finds no particular 
AS of Force committed by them, and doth not find 
that they were aiding and ajfijling to the rejl, and it 
is pojjible one may be prejent amongji juch a Rabble 
only out . of curiojity to fee, and whether they were 
aiding and ajjijling is matter of FaS which ought to 
be exprejly found by the Jury, and not to be left to 
us upon any colourable Implication, and accordingly 2 St Tr. 594. 
theje two were discharged. 

This Quejlion was moved to me at the Old Baily; A man mar- 
A Man marrieth two Wives, one in France and ^ tw ° ne k 
another £n England, whether he flight be indi&ed Fram'and' "* 
and tryed fqr that Felony here in England; and I another in R*g* 
took this difference, that if his firjl Marriage was in *"* " m what 

France, 



Cafe he may 
be tryed here. 
* Hawk. 303. 

1 a p. c. 693. 



DiTerfity. 
Vide Syderfin't 
Reports, fi. 

171- 

1 Hawk. 686. 



Counterfeiting 
the Great Seal. 
1 Hawk. 19. 



George Leaf t 
Cafe concerning 
the abufeofthe 
Great SeaL 
Wl+Jacoti. 
Coke 12 Rep, 
/. x6. 
I H. P. C. 181. 
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France, and the fccond Marriage, which maketh the 
Felony, was in England* then I was of Opinion that 
he might be indified and tryed here for it, and the Jury 
might on Evidence find his firjl Marriage in France^ 
being a mere tranjitory Afi, and having nothing of 
Felony in it; and our Juries ufually find Jiich tran- 
jitory ASs, though they are done in a Foreign 
Nation; but if the firjl Marriage was in England, 
and the jecond in France, then I was of Opinion he 
could not be tryed for it here, becauje the AS which 
made the Felony was done in another Kingdom, and 
Felonies done hi another Kingdom are not by the 
Common Law triable here in England. <%tutre. 1 

By counterfeiting the Great Seal, what jhall be 
Treajbn and what not, fee Co.pl Cor.fol. 15. 40 Afs. 
pi 34, 42 E. 3. The Abbot of Brewer's Caje, 
who caujed his Commoygn to raze the Name of one 
Mannor in Letters Patent under the Great Seal, and 
to put in another Mannor injlead of it, and 2 H. 4* 
fol. 25. 37 H. 8. Br. Title Treafon. But after all 
theje Books was George Leake's Cafe, a Clerk of the 
Chancery, who joined two clean Parchments fit for 
Letters Patents fo clofe together with Mouth-glew, 
as they were taken for one, the uppermojl being 
very thin, and did put one Label through both, then 
upon the uppermojl he wrote a true Patent, and got 
the Great Seal put to the Label, fo the Label and 
the Seal were annexed to both the Parchments, the 
one written, the other a blank; then he cut off the 

glewed 
1 " Why not ? For the Words of the Statute are, that the 
" Parties (o offending, (hall receive fuch and the like Proceed- 
" ing, Trial and Execution, in fuch County where fuch Per- 
" Ton or Perfons (hall be apprehended, as if the Offence had 
" been committed in fuch County where fuch Perfons mail be 
" taken or apprehended/* z Hawk. 20, and Nods ibid. 



[80] 
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glewed Skirts round about, and took off the upper- 
mojl thin Parchment in which the true Patent was 
writ from the Label which with the Great Seal did 
Jlill hang to the blank Parchment, then he wrote 
another falje Patent upon the blank Parchment and 
published it as a good Patent: And the.QueJtion 
was, whether this Offence was High Treajbn or not: # 
And it was rejblved by all the Judges of England^ 
that this Offence was not High Treajbn, but it was 
a very great Mijprijion. Vide Hale Pi. C. 18. 1 
L" 1 ] A Per/on hireth Lodgings in another Man's 3JPU. and M. 
Houje, with Hangings, Bedding, and other Furni- "P; ?i fcft. 5. 
ture in thoje Lodgings for a Month, and during that foundliTthe 
Time, conveyeth away the Goods in the Lodging original Manu- 
which he had hired with the Lodging, and the {«ipt, but may 
Party runneth away at the fame Time, and is after ^rt^b^aufc 
taken and indifled for this as for Felony, and faidto'come 
whether this be Felony or not is the Queftion. *° m Mr. &r- 

J ^- J jeant Kelyng, 

Son to the Chief Juftice. z Hawk. 146, 153. and Not. ibi. 1 Hale 504. 

This Cafe is in this Book, and came before my vide Ante 29. 
Lord Bridgeman, then Chief Jujlice of the Common Raven's Cafe. 
Pleas, myjelf then Judge of the King's Bench, and 
my Brother Wylde> then Recorder of London^ at a 
SeJJions in the Old Baily, and then we all were of 
Opinion that this was no Felony, becaufe the Party 
had a fpecial Property in the Goods by his Con- 1 Jon. 351. 
tracl, and fo there could be no Trefpafs, and that Cro - Car - 37*, 
there could be no Felony where there was no Tref- £nte 41. 
pafs, as was refolved in Holmes's Cafe, who fet Fire Sed vide Foft, 
to his own Houfe, which was quenched before it Ix6 - 
went any further, and accordingly the Prifoner was 
by us then difcharged. 

But 

1 This ought to be, as I believe, 8um. or Coke, PL cor. 16, 
R 
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But upon more ferious Thoughts I take it to be a 
Cafe worthy of great Conjideration, becauje I think 
the Cafe in the 13 Ed. 4. fo. 9. which was by the 
King and his Council referred to all the Judges in 
the Chequer-chamber, and by them rejblved to be 
Felony, is a Jlronger Cafe than the Caje now put. 
• There the Cafe was, one bargained with another 
to carry jbme Packs of Goods for him to South- 
ampton, and delivereth the Goods to the Carrier, 
and he taketh them and carries them to another 
Place, and there opens the Packs, and takes the 
Goods, and difpojes of them to his own Uje, and 
the Quejlion was, whether that was Felony or not ; [82] 
and though it was objeSed that the Goods were 
bailed to the Carrier, and therefore there could be 
no Felony, that was agreed generally to be good 
Law. And it was alfo objeSed that an Indifiment 
againjl one that ht/ehnici afportavit Jhch Goods, is 
not good, but it mujl be felonici cepi & afportavit, 
and in that Caje the taking was lawful ; yet it was 
rejblved that it was Felony, becauje his fubjequent 
A3, of carrying the Goods to another Place, and 
there opening of them, and difpojing of them to his 
own Uje, declareth that his Intent originally was 
not to take the Goods upon the Agreement and 
Contrail of the Party, but only with a Dejlgn of 
jlealing them. Now methinks die Caje in Quejlion 
is much jlronger: For in that, the Party himfelf 
cometh to hire the Lodgings and Goods, and when 
he after taketh them away, this declareth that his 
original Intent was only by the hiring of them to 
give himfelf the Opportunity to jleal them, and fo 
1 H. P. C 552. ™ fitf nW ng tbem * s > in/raudem Legis, and of that 
1 Hawk 146. he jhall take no Advantage, Co. PL Cor. 64. Some 

under 
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under pretence of a Robbery raije a Hue and Cry, 
and call a Conjtable to jearch a Houje in the Night 
Time, and the Conjlable coming, the Owner of the 
Houje, opens the Door, and then thoje Perjbns bind 
the Conjlable, and thoje in the Houje, and Rob 
them, this is Burglary; becauje they procured the 
Door to be opened to them in the Night by Fraud : 
So in this Cafe, the Party hiring the Houje by 
Fraud, only to have an Opportunity to jleal the 
Goods, jhail not take Benefit of the Fraud. And 
Mr. Lee told me, that it had been rejblved, that, if 
one come into Smithfield on pretence to buy a Horfe ^ 
and cheapen one, and the Owner giveth him leave to 1 Hawk. 145. 
take the Horfe and ride him to try his paces, and then 
he taketh the Horfe and rideth quite away with him, 
this is Felony* And jb if one deliver Goods to a 
Porter in London to carry to a certain Place, and he 
taketh them and carrieth them away to another 
Place, and there openeth and dijpojeth of them, this 
is Felony ; which lajl Caje jeemeth to be warranted 
by the Caje before cited out of 13 E. 4. Note, 
[83] That the breaking open the Packs and dijpojing of 
the Goods is necejfary to jhew the Intent of jleaUng. 
But I marvel at the Cafe put, 13 J?. 4. 9. b. 
That if a Carrier have a Tun of Wine delivered to 
him to carry to juch a Place, and he never carry it 
but /ell it all, this is no Felony ; but if he draw 
part of it out above the Value of Twelve-pence, 
this is Felony ; I do not jee why the dijpojing of 
the Whole Jhould not be Felony aljb. 

But the Caje there put is, a Carrier does carry 
the Goods to the Place appointed, and after takes 
them away and dijpojeth of them, that is Felony, 
becauje the bargain for his bringing them was deter- 
mined 



I Hawk. 134, 

«35- 

Contra. 
But with a 
Quaere in the 
Margin. 



1H.P.C. 
Contra. 
Cowper ft. 



556. 
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mined when he brought them to that Place appointed, 
and the Pqfleflion then is in the flrjl Owner. 

A Man having a DweUing-houje lets a Cellar, to 
which the Pajjage is out of a Street and a Chamber, 
to J. S. and he lieth in the Chamber, and the Cellar 
is broken open in the Night If this be Burglary? 
I thought not, and took a difference betwixt an In- 
mate and a divided Houje, which is, where there are 
jeveral Doors, and one Dwelling afiually divided 
and jeparated from the other, there it is Burglary, 
and Jhall be laid for breaking the Dwelling-houfe of 
him who hired the divided Part. . But as to an In- 
mate who goeth in at the fame Door, he is in the 
Nature of a Lodger, and if his Chamber be broken 
open, I thought it Burglary. But you mujl lay the 
Indifiment for breaking the Dwelling-houfe of him 
that let it, and not of the Inmate, becaufe I thought 
it was but one Dwelling-houfe, in cafe there be twenty 
Inmates: And though there be a private ContraS 
between the Parties, that hath not Jevered the Dwell- 
ing-houfe, jb as to make them jeveral Dwelling- 
houjes. For then, what need that difference of 
Inmates and divided Houjes ? For if an Inmate 
hath a divided Dwelling-houfe, he differs nothing 
from the other. But Mr. Lee dejired that it might 
be advifed of, becaufe he faith their ufe hath been 
otherwise, and he faid that elfe, if the Rooms of the 
Inmate where he lieth were broken open in the Night 
Time, there would be no Burglary, becaufe he Jaid 
the Contract had fevered them from the Dwelling- 
houfe of him who let them. But in that I differed ; for 
I think that where there is but one out Door, at which 
the Owner and Inmate enter, this remaineth to be all 
the DweUing-houje of the Owner; and though the 

Inmate 



[84] 
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Inmate hath an Interejl againfl the Owner that will 
not jcrve to make it die Dwelling-houfe of the In- 
mate. But the Indiftment mujl be for Burglary, in 
breaking the Dwelling-houfe of the Owner, and 
jlealing the Goods of the Inmate. ($>u*re.) But for 1 H. p. c. 
the flrjl Qucjlion, where a Cellar which hath its Contra 556. 
going into it only out of the Street is let to a Jlr anger ; * H * p ' c# 537# 
if this Cellar is broken open, I conceive it no Bur- 
glary, for it is Jeparated by the ContraS, and aSually 
Jevered from the Houfe by excluding all Communi- 
cation with the Houfe, no pajjing being betwixt the 
Houfe and the Cellar. So it hath been refolved, if 
a Man let a Shop only, and fever it from his Houfe 
for Years, &V. and the Party who hath the Shop 
doth not lodge in it, and this be broke open in the 
Night, this is no Burglary. And how to make fuch 
a Cellar and a Chamber in the Dwelling-houfe, which 
are let to an Inmate to be the Inmate's Dwelling- 
houfe, I do not well understand: Then Mr. Lee [aid 
it might be of ill Confequence; for now Jince the late 
Fire, every Houfe hath many Inmates, where Inmates 
Lodge. Ancf fuppofe he who hath the Dwelling- 
houfe (and lets the feveral Rooms to thofe Inmates) 
Jhould in the Night break open their Rooms and 
Jleal their Goods, it would be hard if it Jhould not 
be Burglary. To that I /ay it is Felony in the 
Owner of the Houfe, if he jleal their Goods; but to 
make it Burglary to break his own Houfe, in caje 
the Law be as I fuppofe, that cannot be. And I 1 Hawk. 134. 
fuppofe letting of Lodgings to feveral Perfons, doth contra « 
not make feveral Houfes if they all go in at the Door 
of him who lets the Lodgings, and fo are but In- 
[85] mates. But otherwise it is, if a Man fever fome 
Rooms from his Houfe, and make another Door to 

thofe 
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thofe Rooms, and Jo divide the Houje, that divided 
Part is the Manjfon-houje of him who hires it; and 
it is Burglary if it be broken open; and Jhall be laid 
Jo, for breaking the Dwclling~houje of him who hired 
that Part 1 

1 Vide i Hawk. 134, 135, and 136. 




[86] 



[87] 



TERM. MICH. 
15 Car. IL Id B. R. 

Sir Charles Stanley 9 s Cafe. 



x Sid. 159. 
x Keb. 584, 

*49» «59> 7*3- 
S. C 




the Lord Chief 
Jufticc Kelyng. 
x Hawk. 102. 



jIR Charles Stanley and one Andrews, were ThU is another 
tryeduponanlndi&mentof Murder. The Manufcript of 
Caje was, Sir Charles Stanley was arrejied 
by a Bailiff, and endeavoured a Rejcue, 
and jhot off a Pijlol at the Bailiff, and 
then the Bailiff dofed with him and cajl him down, 
and after Jbme of his Servants and others who came 
in aid of him, killed a Servant of the Bailiffs who 
came in aid of the Bailiff: And it was rejblved by 
all the Court, Hyde, Chief JuJUce, Twifden, Wind- 
ham, and Kelyng, that if the Party who is arre/ted 
doth any AS of Violence to endeavour a Re/cue, 
and then after one of his Party killeth the Bailiff, 
or any that cometh in his aid, this is Murder in the 
Party arrejied : For when jeveral Men joyn in an 
unlawful Aft they are all guilty of whatever happens 
upon it; as in the Lord D acre's Caje which b 
mentioned, 34 H. 8. Brooke Sea. 237*. The 

Lord 

1 Th»aboTe Blank is in the principal Cafe m the Edition of 
this Work, publHhed by Sir John Holt 5 but the Cafe there 
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Moore 86. Lord D acres and Manfell, and others in his Com- 

i H. P. c.439. pany came unlawfully to hunt in a Forejl, and being 

Crompt. *«. refilled, one of the Company when the Lord Dacres 

Dalt J. Cap. was a great Way off, and not prejent, killed a 

93, 298. . Man : Judged Murder in him and all the Rejl, and 

^lln otEir thc ^k* Dacres was hanged. But it was agreed, 

editions. that if the Party who is arrejled yields himjelf, and 

makes no Rejijlance, but others endeavour to rejeue 

him, and he doth no aS to declare his joining with 

them, if thoje who come to rejeue him kill any of 

the Bailiffs, this is Murder in them, but not in the 

Party arrejled. But in this Cafe Sir Charles Stanley 

by jhooting his Piflol, had joined in rejijling the 

Authority of Law, and therefore a Man being Jlain 

in this AS, it is Murder in him. And as for 

Andrews j there was no Evidence, but out of his own 

Mouth ; jbme difcourfe as if he had jhot over Sir 

Charles Stanley in aid of him when he was down, 

but the Evidence to that was jlight. But it was 

agreed by us all, that if a Man be arrejled, and he 

and his Company endeavour a rejeue, and while 

they are fighting, one who knows nothing of the 

Arrejl coming by the Way, goeth in aid of the 

Perfon who is arrejled, and draws his Sword, &c. 

here if any of the Bailiffs be killed, that Perfon who 

joined in aid againjl them, though he did not know 

of 



cited is to be found in Moore 86, and it is there faid to be in 
Eafter. 10 Eliz. though Brooke Tit. Corone 171, (and not 
237,) as above cited. It is faid to be as in the Text, and 
Crompton, who cites for this Cafe Stowe's Annals, fo. 982, 
alfo fixes it in 34 H. 8. See alfo 11 St. Tr. 10, which fixes it 
on the 9th July, 26 H. 8 — 1535 ; and extracts from Hall's H. 
8, p. 225, and Lord Herbert's H. 8 in 1 Kenn. Comp. Hift. 
2nd edition, page 177. 
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of the Arrejl, yet is guflty of Murder. For a Man 
moft take heed how he joineth in any unlawful AS 
as fighting is, for if he doth, he is guilty of all that 
follows. And it being Murder to kill thofe who 
come to execute the Law; every one who joins in 
that AS is guilty of Murder, and his Ignorance will 
not excuje him, where the FaS is made Murder by 
the Law without any Malice precedent, as in the 
[88] Cafe of killing a Bailiff. But if two Men go upon 
Malice prepensed to fight a Duel, and while they 
are fighting, a Man who is acquainted with one of 
them joineth and taketh his Part and killeth the 
other, this is Murder in the Party who came with 
Malice prepensed to fight; but it is but Man- 
Jlaughter in him who came to his aid, becaufe in 
him there was no Malice, but as to him it was a 
Judden Thing. And here the Law doth not imply 1 H.P.C. 465. 
Malice, as it doth in every one who rejijleth the 
Execution of Jujlice. 




TERM. 




TERM. MICH. t 8 9l 

8 Will. 3. 

Lijle's Cafe, in Banco Regis. 

Ttem. »o. V^gfflgMT the Affixes and G<w/ Delivery held for 
Skinner 670. i&MJG&i the County of Cumberland^ at Carlifle 9 

c^Tit 9 Wizz&i IS - A *' la k bcforc s,r ^^"^ **"* 

SaUc. 60. ' BoiSltui Lord Chief Baron, and Jujlice Turton y 
12 Mod. 108, *zhP<Kiz* Thomas Lille Gent was indified for the 
Hdt 6i 7 S c. Murder of Richard Armflrong, upon which he was 
arraigned, tried, and conviaed of Manjlaughter 
only. Immediately after, John Armftrong f brother 
of Richard^ put into the Court a Bill of Appeal for 
Murder, and did then pray by his Council, that the 
Appeal Jhould be received and filed, and that Lifle 
Jhould be immediately arraigned thereupon. Where- 
upon, and before the Appeal was arraigned, Lifle 
did demand the Benefit of his Clergy; and then the 
Bill of Appeal by the Council of Armftrong was 
read in open Court, and Lifle did appear thereunto, 
and prayed to be bailed, but refujed to plead ; upon 
which he was remanded to the Gaol quoufque, &c. 
All which Proceeding was entered upon die Record 
of the Indiftment of Murder, with the Conviftion of 

Manjlaughter, 
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Manjlaughter, and was returned upon a Certiorari 
into this Court, and thereupon the Appeal of Mur- 
der was alfo returned ; but upon the Record of that, 
no Mention was made of any Proceeding. Lijle 
was alfo brought to the Bar upon an Habeas Corpus 
direSed to the Sheriff of Cumberland, and was com- 
[90] mitted to the Marjhalfea, (though he prayed to be 
bailed ;) but the Court did not think fit to bail him 
for the Prejent ; for it being the latter-end of the 
Term, did adjourn the Conjideration of it to the 
next Term ; at which Time Lijle being brought to 
the Bar by Rule, the Court was of Opinion that he 
might be bailed. The Quejlion was, whether one 
convified of Man/laughter might be bailed before he 
had his Clergy ? The Cafe of Dyer 297 & 42. x is, % Hawk. 170. 
that he cannot be bailed ; which may be admitted to Str - 9»- 
be Law, for though Jujlices of Oyer and Terminer f£J' Dakon 
and Gaol Delivery \ might not bail in fuch a Cafe, Rex v. Ma- 
yet the Kin/s Bench is not retrained from bailing g"th. 
by the Statute of 1 W. c. 15. 2 Inft. 185. but hath 
a Liberty of bailing by the Common Law, if the 
Perfon be not attainted. And fo was it done in this 
Court, 10 Jac. Cokts Entries 355.* upon the like 
Conviflion of Manjlaughter, upon a Trial at the 
Bar: The Court, without calling the Party to 
Judgment, took Time to advife until the next Term, 
and bailed the Prifoner then to appear. Afterwards 
at another Day, it was quejtioned, whether the 
Court jhould call Lijle to know what he could fay 
why Judgment jhould not be given againjl him, and 
if he jhould demand the Benefit of his Clergy, allow 
it to hinj? And after Argument at the Bar it was 

refolved, 

1 This ought to be, as I believe, Dyer 179. PI. 4*. 
* Tit. Indtenunt, PI. 6. 
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rejblved, that forajmuch as there was a Record of 
Conviction returned to the King's Bench, the Court 
ought to proceed to Judgment thereupon, though there 
was an Appeal returned to be commenced* 

For thefe Rea/ons : 

% Hawk. 125. I. Though the Appeal was not totally dijcon- 
Note to Sea. tinued, but had an Exigence, yet it was without 
Carth. 394. Day ; for being commenced at the Gaol Delivery, it 
305. had no continuance upon it, nor indeed could it have 

BAb 67 °k an ^' ^ or no cont * nuancc can b* taken from one 
Edit. 194. * Sejjion of Gaol Delivery to another, but from one 
Day to another it may be, if that Sejjion be 
adjourned, which doth not appear in this Cafe ; but 
all Proceedings upon Indifiments and Appeals com- 
menced at one Gaol ' Delivery , unlejs ConviSions [9 1 ] 
thereupon, are determined by that Sejjion, Jo that 
this Appellant and Appellee have no Day in any 
Court; and the Appeal being removed into the 
King's Bench, the Parties having no Day in Court, 
the only means to retrieve it, is, for the Appellant 
to come into Court, and pray that the Appellee 
being in cujlodia Mart 9 may be arraigned ; and if 
he was not in the Marjhal's Cujlody, take Procejs 
againjl him, 9. H. 4. 2. St. P. C. 65 1. 1 which may 
be done at any Time. But if the Appellee be dejirous 
to be discharged of the Appeal, then he ought to jue 
a Scire facias againjl the Appellant, and if he doth 
not appear nonjuit him, St. P. C. 70. a. b. From 
hence it is to be concluded, that jince the Appeal is 
without Day, and cannot be proceeded upon unlejs 
revived in the Manner before mentioned, t|pre is no 
Reafon for the Court to take any Notice of it, but 

to 
" l St. PI. Cor. 165— as I believe. 
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to proceed upon the Convifiion had upon the Indifi- 
ment, as if no Appeal had been commenced. 

2. The Court, as the Matter Jlands upon this 2 Hawk. 5*7. 
Record, ought to proceed upon the Convifiion ; for 
it appears that not only the Indifiment was pre- 
ferred, but even the Trial and Convifiion of Man- 
slaughter was before the Appeal commenced ; and 
therefore by the exprejs Words of 3 H. 7. cap. 1. 
That in Cafe of Murder, the Murderers Jhall at any 
Time he arraigned and determined at the King's Suit, 
within the Tear, without tarrying for an Appeal. 1 
Now the Indifiment being proceeded upon, and the 
Party tried before the Appeal commenced, the 
Court of Gaol Delivery ought to determine it ; for 
though the Appeal interpojes after Convifiion, and 
before the Convifi upon the Indifiment is called to 
Judgment, yet the Judgment upon it hath relation to 
the Convifiion, and on the giving of it no Notice is 
to be taken of the Appeal, nor is any Entry to be 
on Record, to hinder the Court from giving Judg- 
ment. And if the Trial was lawful, the Judgment 
thereupon muji be as lawful, for otherwise it would 
be in the Power of a Perfon by putting in an Appeal 
/ to render the Verdifi inefFefiual, which is contrary 
to the Words and Intent of the Statute ; for juppoje 
[92] the Convifiion had been for Murder, the Indifiment 
being well commenced and proceeded upon, the Jub- 
jequent Appeal cannot objlrudk Judgment, but the 
Court ought to condemn the Prijfoner, otherwise the 
Statute of 3 H. 7. is not obferved, which requires not 
only a Proceeding on the Indifiment, but a Deter- 
mination : And the Statute would be as little 

obferved 

1 The contrary of this Do&rine feem to be holfcn by Coke. 
3 Inft. 131. 



i 3 4* LiJk'sCafe. 

observed if Judgment Jhould be refpited upon the 
ConviSion of Manjlaughter at upon a Convifiion of 
Murder. 

» Hawk. 527, 3. By the Common Law no ConviSion or Ac- 

5 * 8, quittal could be avoided by an Appeal interpqfing 

before Judgment : but though Judgment was re- 
spited, the Defendant in the Appeal might plead the 
Acquittal or ConviSion had in Bar to the Appeal, 

3 inft. 131. St. P. C. 106. 16 E. 4. 1 1. 45 E. 3. 25. 4 Rep. 45. 

s ' • Wrote and Wigges ; againjl which there are but two 

Cafes, viz. 17 Ajf. p. 1. which are contradiSed by 
the Opinion and Observation of B. tit. Appeal 55. 
that declares the Common Law to be contrary until 

StanUf* Cafe. 3 H. 7. The other is Dyer 296. p. 20. which is Jo 
very Jirange, that it cannot amount to the leajl Au- 
thority. That Cafe was, viz. One indifted of Mur- 
der was conviSed at the Gaol Delivery of Newgate^ 
and before Judgment given the Wife brought an 
Appeal ; to which the Defendant pleaded, that Jhe 
had taken another Hufband in a Foreign Country. 
The Matter rejiing about a Year, the Indiftment 
was removed in B. R. and the Party conviSed 
called to Judgment upon the IndiSment, and he 
pleaded the Appeal depending ; to which Nul tiel 
Record was pleaded ; but afterwards the Plaintiff in 
the Appeal was non-fuited, and then Judgment of 
Death was given againjl the Defendant Obferve, 
That Cafe is left with a $>uare 9 and fo no judicial 
Determination as to this Point, faving that the Man 
was hanged. 

i. The Court gave no Opinion concerning the 
fufficiency of the Plea. 

2. It doth not appear how the Plaintiff became 
Nonfuit. . 

For 
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[93] For there was not any Opportunity for It, there- 
fore it was irregular ; for the Plea was discontinued 
bjr the Certiorari; for all Removals of Caufes upon 
Certiorari s determine the Plea ; therefore that Cafe 
is no Authority, but only an Hijlory of what was 
done; for the Man was well condemned and exe- 
cuted upon the Convifiion, and thoje Scruples then 
made were very unnecejjary. 

For which Reajbns the Court did arraign Lille 
upon the Convifiion of Manflaughter, and he de- 
manded his Clergy ; which being allowed to him, he 
read as a Clerk, and was burnt in the Hand. 
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Mich. 8 W. 3. Rat. 565. 

IN the Appeal of Murder before mentioned, the % H.P.c.390. 
Defendant Jued out a Scire facias againjl the * Hawk. 5*7> 
Plaintiff to projecute his Appeal, returnable £hiin- 5 *'» 
den* Pafch'; at which Day the Plaintiff appeared, 
and by his Council at Bar did arraign the Appeal. 
It being prayed that the Defendant might anfwer 
thereunto, the Defendant pleaded the Indiflment, 
and Conviflion of Manjlaughter at the Ajfizes, 
Which was removed into the King* 5 Bench; and that 
no Judgment was thereupon given ; and that at the 
Time of the Conviflion he was, and yet is a Clerk ; 
and then prayed his Clergy, and offered to read as a 
Clerk if the Court would have admitted him there- 
unto ; and that afterwards, on Monday pofl Crajiiri 
Pur 9 Beata Maria Virginis lajt, being demanded by 
the Court why Judgment Jhould not be given againjl 

him, 
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him, he demanded the Benefit of Clergy; which 
being allowed to him, he read as a Clerk, and was 
burned in the Hand pur per Recordum, &c. with the 
ufual Averments. And as to the Felony and Mur- 
der pleaded Not Guilty. To which Plea the Plaintiff [94] 
made a frivolous Replication, and the Defendant 
thereunto demurred. 

2 Hawk. 5x7, The Quejlion was, whether this Plea was a good 

5*8. Bar to the Appeal? And it was rejblved by the 

whole Court, that the Defendant being convified of 
Manjlaughter, and allowed the Benefit of Clergy, 
and reading as a Clerk, did bar the Appellant of his 
Appeal of Murder. And though the Reajbns giyen 
in the former Cafe may be Sufficient to jujUfy this 
Resolution ; yet many Things may be fit to be added 
for further Explication of this Matter, which hath 
for a long Time been in much obfcurity, and laboured 
under very great variety of Opinion. 

% Hawk. 527. 1. The Convifiion or Acquittal upon an Indifl- 
ment of Murder or Manjlaughter was at Common 
Law, a good Plea in Bar to the Appeal. For the 
Proceeding upon the IndiSment may be Legal, 
though the Appeal was then pending ; and if the 
Party convifted Jhould h*ve had Judgment of Death 
given againjl him if he was no Clerk, there is the 
fame Reafon he jhould have the Benefit of the Con- 
vifiion and Clergy if he were a Clerk. The like if 
he be acquitted ; for if convified he jhould jiiffer 
Death, therefore if acquitted he jhould be dis- 
charged. 

a Hawk. 517. To the Authorities before cited, thefe may be 
added, F. N. B. 1 15. h. where an Appeal of Murder 
was depending, if within the Year and the Day, the 
Jujlices of Gaol Delivery did proceed to try the 
Appellee upon an Indiftment of Murder, and he was 

acquitted, 
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acquitted, lit might have a Writ of Conspiracy, 
though he Was not tried Upon the Appeal ; which 
could not have been maintained unlejs the Acquittal 
upon the indictment had been a perfefi and abfolute 
Discharge of the Offence, 21 H. 6* 28. Fitz. tiu Sum. 
Con/piracy 6. 7. H. 4. 35. Male 244. That an 
Acquittal upon an Indiftme'nt is a good Bar to an 
Appeal of Murder. The reafon whereof is more 
jtrong ih the Cafe of an Appeal of Death than in 
any othej Appeal, to wit, of Robbery or Larceny, (in 
which an Acquittal upon an Indifiment would be, 
[95] and is to this Day, a good Bar) St. PI. Cor. 106. 
For the Appellant fecks only Revenge for the Death 
of his Ancejtdr, without regard to the Publick : But 
in an Appeal of Robbery or Larceny, he is to have 
ReJHtutfon : bat if a Perfbn be murdered, the King 
profecutes to have an Example of JuJHce made 
for the Safety of all his People ; befidVs, the King 
is fnore concerned in Interejt, being to have the 
Forfeiture of all the Goods and Chattels of the 
Offender, and the Year, Day, and Wajfce of Ms 
Lands* 

And though the Pro/ecution &t the King's Suit 2 Hawk. 523. 
was frequently delayed for the Benefit of the Patties * Hawk - * 2 7- 
Appeal, yet that was not *v pnnoifime Legis, but 
merely by the Discretion of the Jtfdges, for the more 
effectual Profecntkm of the Offender, by encouraging 
the Peijbns who were tttojfi concerned, and therefore 
were thought to be mojl zealous thereto. This 
appeal* by St. PL Cor. 107. Pitt. tit. Coron. 44. 
22 E. 4. when die JuJUces did agree, that that courfe 
of delaying to proceed on the Indi&ment within the 
Year jhould be observed, for the fake of the Parties 
Appeal, which was frequently prafiifed before, but 

not 
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Sum. 145- not Jo firmly eJlabHJhed until then Hale PL Cor. 
iHakP.C. con. fo 40 Jf. p. 40. But Ac Mifchief thereof being 
* 51 ' in fome few Yean perceived, occasioned the making 

the Statute of 3 H. 7. which abolifhed that Liberty 
which die Judges took, and obliged them to proceed 
upon the lndiftment at any Time within the Year, 
and upon no Account to tarry for the Appeal ; and 
to encourage that Proceeding, faves the Benefit of 
the Appeal, notwithstanding the Attainder or Ac- 
quittal, except when Clergy was had;Jfor that 
Exception is to the Purview of the Statute, and 
Jhews what the Law was before, viz. That when 
Clergy was had upon a Convi&ion or Attainder of 
Murder upon the lndi£hnent> it was a good Bar of the 
Appeal before the Statute. 
% Hawk. 523, It is mojl true, that if an Appeal was frejhly 
5*7- brought, and pending before the fame JuJUces before 

whom the Appellee was indified, the Court ought to 
proceed rather upon the Appeal than the IndiS- 
ment, becauje of the Interejl of the Appellant, who [96] 
in Cafe of Robbery ought to have Restitution, which 
upon an IndiSment before 21 H.%. he could not 
have ; and in an Appeal of Death the Wife or heir 
might have Execution upon the Judgment (notwith- 
standing any Pardon) in Revenge of the Injury done 
to her or him : And the preferring the Appeal then 
pending, to the IndiSment, was no hurt to the Pub- 
lick Jujtice of the Kingdom ; for if the Appellant 
was nonjuited, or did releaje either before or after 
Attainder, the Prosecution was devolved to the King, 
who might caufe proceeding to be upon the Appeal, 
and Execution to be had upon the Judgment But 
at the Common Law, if there was a default of frejh 
Suit, the Appeal was lojl, if the Defendant did plead 
it in Abatement. Vide Stat. Glouc. cap. 9. Braft. 

lib. 



Armjirong verfus Lijle. i 39 

lib. 3. 139 1 . 2 In/}. 319. £)ui appellate voluerit y 
dibit iUi cut injuratum fiurit 9 tarn cito quam poterit y 
Hutifium levari &c. Therefore by joch a negleS 
of frejh Suit, the Projecution belonged to the King 
to proceed by way of IndiSment But in that Cafe 
the Appellee, upon an appeal commenced againji 
him, could not take advantage of the want of frejh 
Suit, unlejs he had pleaded it. And in an Appeal 
of Robbery or Larceny, though the Defendant did 
not plead in Abatement the want of frejh Suit, but 
was thereupon convified, yet the Appellant could not 
have Restitution unlejs the Jury did find frejh. Suit. 

But great Quejlion hath been made, what jhould % Hawk. 523, 
be accounted a frejh Suit ? Vide St. PL Cor. 165, 5*7- 
166. where, upon Conjideration of all the Books, it 
i% fettled, that it is not capable of any. certain Defini- 
tion 9 but muft be determined by the Difcntion of the 
Juftiau , Now if the Party robbed, be not as ready 
to profecute his Appeal, before . the Jujttces of Gaol 
Delivery,, as the King's Officers are to profecute an 
Jndi&ment, and the Offender be in Gaol ; or if the 
Party jhall chufe rather to Profecute upon the In- 
dictment ; this is. a neglefi of the Appeal, and a de- 
fault of frejh Suit, fo far . as to vejl the Projecution 
in the King; for though it is very reasonable to 
[97] prefer tbt Appeal to the Indifiment, yet there can be 
no Reajbn to defer the King's Projecution by any 
affefled delay in the Party that jhould bring his 
Appeal. Therefore, if at any Time the Court did 
proceed upon an Indifiment, when an Appeal was 
depending; it mujl be presumed, that the Perfon 
injured was negligent or remifs in the Profecution of 
the Appeal, or that the Appeal, was convenoujly 

brought 

1 Britton fol. 43 accord. 



2 Hawk. 523, 
5*7. 



ft Hawk. 523, 
5*7- 
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brought to obftrufi the King's Profecution, which i* 
the fame in Judgment of Law, a* if none was brought 
at all, or that the Party did choofe to proceed upon 
the IndiSment rather than the Appeal. And there- 
' fore at the Common Law in cafe of Death, and) 
then, and now, in that of all other Felony, if one 
were tried and acquitted upon an IndiSment, if die 
Perjbn injured did bring his Appeal, and the De- 
fendant did plead his acquittal, the Appellant could 
not reply that he brought his Appeal by frejh Suit ; 
for that would be to arraign, the Juftice of the Court 
in a matter that is left to be tried by Examination ; 
and to be determined by the Justices, for the Appel- 
lant might bring his Appeal convenoujly, or if really, 
diofe rather to proceed upon the IndiSment, 

Ubj. But there is an Objefiion that Jcents plau- 
Jible, which is, that before the Statute of 3 Hen, 7. 
the Court was obliged by Law, not to proceed upon 
the IndiSment of Murder within the Year and a 
Day ; for though at Common Law, the Appellant 
was to make frejh 1 Suit ; yet the Statute of Glouc. 
chap. 9* hath given a Year and a Day to the Appel- 
lant to bring his Appeal, which is instead of frejh 
Suit : And therefore where there was frejh Suit, the 
Court ought rather to proceed upon the Appeal, 
than upon the IndiSment. And jince the Party 
hath a Year and a Day to bring his Appeal, there 
can be no default imputed to him until that Time 
be expired 

Refp. To this I anjwer. Firjl, that the King, as 
to his Projecution is not obliged by any Words in 
the Statute, but only the Defendant, if the Appeal 
be brought within the Year, is difabled to plead in 
Abatement thereof the want of frejh Suit. For the 
Statute was made for the advancement of Jujlice ; 

but 



[98] 



Armjirong verfus Lijle. 141 

bat if there Jhould be Juch a Conjequence deduced 
from it, that the Defendant could not be tried upon 
the Indifiment within the Year, it would tend much 
to die delay of Jujiice. 

Rejf. 2. Secondly, it appears, not only by all the 
Books before mentioned, that the not proceeding * Hawk. 523, 
upon the Indifiment was only an Agreement among 5*7- 
the Judges them/elves ; but die recital of the Statute 
of 3 H. 7. doth not mention that, that delay was 
by Law ; but only that it was ufed to tarry. 

Refp. 3. Thirdly, That Agreement of the Judges 
plainly Jhews, that if the Defendant had been tried 
and acquitted or convified, that would have been a % Hawk. 523, 
good Bar to the Appeal, otherwise that delay was **£ . ^ 
to no Purpoje. 5 * " 

Refp. 4. Fourthly, the Defendant in the Appeal 
could not hinder his being tried upon the Indifiment, 
for he could not plead the Appeal depending, either 
in Bar, or in delay of the Trial, 43 E. 3. 25. a. 31 H. % Hawk. 498, 
6. 11. Now, if he was tried and acquitted upon the 5*3-5*7. 
Indifiment, and yet jhould be liable to the Party's 
Appeal, his Life muft be twice in Jeopardy ; Jo that 
though the Judges did do an Injury to the Appel- 
lant in trying the Prijbner upon the Indifiment, 
either within the Year, or pending the Appeal, 
(which is not to be Juppojed) yet that ought not to 
affefi the Appellee, who could not prevent his. being 
tried. 

It is in the next Place to be considered, whether 
the Court can delay the allowing of Clergy, to a 
Prijbner convified of a Crime within the Benefit of 
it. And if the Court jhould rejpite the Allowance 
of Clergy, what the Conjequence would be. 

The Court ought not to delay the Party having 
the Benefit of his Clergy ; for it is his Right, if he 

be 
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be capable of It. 1 Hob. 289. Seenrle againfl Wil- 
liams. Firft, it may not be improper to enquire [99] 
how his Right of having Clergy did commence. 
Secondly, how Laymen came to be entitled to it. 
This Right began by an Encroachment of the Pope 
upon the Temporal Power, in the Behalf of the 
Clergy ; whom the Pope by his EccleJiaJUcal Con- 
Jlitntions did as much as in him- lay, exempt from 
the Judfdi&ion of Lay Judges. Therefore, though 
the whole Body of die Clergy /food upon it, as 

2 Hawk. 470. appears by St. At 9 Cler 9 C. 15. that Cltricus coram 

% Inft. 633. Seculari Judice judicari nam debet In cafe of Life or 
Member ; yet the Temporal Courts did not wholly 
yield to this Impojidon, but only in Part, and quali- 
fied it in a great Meajure. 

* Hawk. 499. 1. They would indifi Clerks for Felonies and 
Crimes, as well as others, and proceed thereon, 
until the Ordinary did demand them. And if the 
Ordinary would not demand them, antiently, the 
King's Courts took no Notice* of them; but would 
proceed to Conviftion, Attainder and Execution. 
And if the Ordinary did claim Clerks before Con- 
viftion, then an Inquijition was taken, whether the 
Party was Guilty or not, ut fciatur qualis Ordinarie 
deliberatur^ and if acquitted, difcharged ; but if 
found Guilty, then delivered to die Ordinary, who 
was to proceed to Purgation. This Privilege ]b 
rejlrained and ordered, was confirmed and ejta- 

2 Inft. 163. blijhed by the Statute of W. 1. cap. 2. and thereby 

became 
1 Though the Judges made it a Rule not to admit any one 
to Clergy* until after he had pleaded ; yet \ find it no where 
holden that a Man could not legally demand it until called to 
Judgment: Nor doth the Opinion to the Contrary, in the 
principal Cafe, grounded on the Authority in Hobart, feem to 
be at all made out by that Cafe. 2 Hawk. 498, 528. 
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became an undoubted right to all Clerks; which 
was confirmed and allowed by divers A&s of Par- 
liament Jince. Bat then the Ordinary was to pro- 
ceed to deprive the Clerk, of his Character, if he 
could not purge, whereby he became a meer Lay- 
man : For though at firjl the Clergy never intended 
that dny jhould have that Privilege, but thoje who 
were in Holy Orders:; yet afterwards they extended 
it to thoje who were not JlriSly in Orders, but were 
AJJijlants to them in doing Divine Offices. See 
Linwood 92. That they jhould have the Privilege 
of Clergy, whe* had bv&primam tonfuram* which for 
the Purpoje. was the Clerk that Jung or Jet, the 
Pfalnu> who was comprehended under the. Word 
CkriatSy Limuood 17.; So was the Door-keeper of 
[100] the Church or Chapel, the Reader, Exorci/l, Sub- 
Deacon, which becauje the Temppral Courts did 
not readily allow* occasioned the Complaint of the 
Clergy, as appears by die Statute in 25 E, 3. cap. 4. 
That Clerks Seculars > &c. had been drawn, and 
hanged,, by the award of jecutar Judges; in preju- 
dice of the Franchises, and in Oppc^ifipn to the 
Jurifdiclion of Holy Church. Therefore it was 
granted by the King, that all manner of Clerks, as 
well jecular as Religious, which jhould -be conyicled 
before Jecular J ujikes,. jhould have that Privilege ; 
which Word Clerk in that Statute hath reference to 
the Canon Law, and being made to ejiablijh a Pri- 
vilege claimed thereby was expounded by it, which 
included all that were of thoje inferior Orders. And 
from thence it is to be objerved, Occajion was taken 
in after-times to alter the Method of allowing 
Clergy, for at the Common Law, if the Party had 
not demanded his Clergy before Conviction, he lojl 

it, 
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% Hawk. 499. it, St. P. C. 15 1. 1 Prifot Chief Jujtice of the Com- 
mon Pleas in the Time of H. 6. made an Alteration, 
and would direfi the Party indified or appealed to 
anfwer to the Felony, and after Convifiion upon 
hit Demand allow him hit Clergy, which Courje 
hat been ever Jince objerved, being grounded upon 
the /aid Statute of 25 E. 3. St. 3. cap. 4. that 
allows it to Clerkt after Convifiion* 

2 Hawk. 470. Now the next enquiry will be how meer Laymen, 
who had no Relation to any Ecdejiajtical Employ- 
ment came to enjoy thit Privilege. It it to be 
known that in thojc Days few were bred to Litera- 
ture, but thoje who were aSually in Orders, or 
educated for that Purpoje. And therefore the way 
of Trial whether one was a Clerk or no was by 
reading, of which the Court wat Judge, and not the 
Ordinary ; for if he could not read, the Court would 
not deliver him at a Clerk, though the Ordinary did 
claim him. And if he did read, he Jhould be 
allowed at a Clerk, though the Ordinary refufed 
him. See St. PI. C. 131, 132. where the Books 
are quoted, the variety of Opinions conjMered, and 
the Law fettled. And reading being the Way of [101] 
Trial, whether a Man were a Clerk or not, without 
further Examination into any other Qualification* 
all Perfont that Jo approved themjelves by reading 
were allowed to be Clerkt, which it an equitable 
Conjfa-uftion of thoje Statutes, that ejtablijhed and 
extended that Privilege, becau/e they Were tried and 
found by their reading to be Clerkt. 

a Hawk. 470. And farther, the allowing Clergy to Lay-men 
that could read, Jeemed very much in Favour of the 
Clergy, in preserving its Succeflion^ by exempting 

Jueh 
1 In fomc editions 131. 
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Juch'who were capable of receiving any Orders, 
when there wat occajion for their Service: For 
though Men were never fo well qualified for being 
Clergymen; yet by the Canon Law, which is JliU in 
Force, they were not to receive any Orders, until a 
Place was provided for them; which favourable 
Conjiruftion of the Statutes in not confining the 
Benefit of Clergy to thoje who were afiually in 
Orders, but who were capable of them, received 
conjiant Approbation and Allowance. See 4 Hen. 7. 
cap. 13. that enafis, that every Perjbn not being 
within Holy Orders, that once had the Benefit of 
his Clergy, Jhould not be admitted to it any other 
Time. And the like A3 was made 4 Hen. 8. cap. 
2. which for Murders, Robberies &c. excludes all 
Perfons from the Benefit of his Clergy, (Clerks in 
Holy Orders excepted ;) which gave much Offence 
to the Clergy, becaufe the Conjlrufiionof the Words 
Holy Orders, was confined to the greatejl Orders* as 
Deacon and Prejbiter, excluding not only Lay-men, 
but all the inferior Orders, whoje Orders are not 
accounted Jacred. See Linwotd 92. for they had 
only primam Tonfuram f which caufed the Abbot of 
Wtnchcomb in his Sermon at PauPs Croft to inveigh 
againjl that A3 ; and to avoid the Force of it 
againjl thoje of the inferior Orders, the Clergy in- 
Jijied, that tarn minores quam majores Or dims fiurt 
facri. See Keil 180. the whole Debate of that 
Matter. 1 

That Lay-men, that could read, ever had the 
Privilege of Clergy jince 25 E. 3 doth appear 
[102] without contradiftion by our Books, which allow- 
ance never was condemned in Parliament, or com* 

plained 

1 PI s. 
U 



146 Armftrcng verfus Lifle. 

plained of at a Grievance ; but rather approved of* 
And the Statute of 18 Eliz. cap. 7. being made, 
extends to all Perfons, that at that Time were ad- 
mitted to the benefit of Clergy and ujed to be deli- 
vered to the Ordinary; whereby every Per/on, as 
well Lay, as Spiritual, hath a right to the Benefit 
of that Statute for the flrft Offence, in the fame 
Degree at Clergymen in the greatejl Orders had 
before. The Statute enafis that. 
* Hawk. $04, 1. One that jhall be admitted to the Benefit of 
5°5« his Clergy, (which is, every one that demands it and 

Reads) Jhall not be delivered to the Ordinary : Bat 
after reading, and burning in the Hand jhall be 
delivered; which amounts to, and hath die fame 
effefl as a Purgation before. Vide 5 Rep. 109. 
Foxltfs Cafe. 
2 Hawk. 505. 2. If the Offence be heynous, the Court in Dis- 
cretion may inflifi any other Punijhment, not ex- 
ceeding a Year's Imprijbnment ; whereby there is 
no room left for the Court to exclude him from the 
Benefit of his Clergy, upon which his Dijcharge 
depends. And if it be jb heynous, the Court ought 
to proceed regularly and give him that additional 
Punijhment, that the Law doth dire& after Clergy 
had. So that the Court is bound up to that Man- 
ner of Proceeding, which the Statute hath prescribed j 
but to remand him to Gaol without doing either, is 
without any Warrant, Rule or Method in Law, 
and contrary not only to 18 Eliz. and 3 Hen. 7. but 
to the 25 Ed. 3. In the recital whereof, complaint 
was made that Clerks being attainted, were remanded 
to Gaol upon a SuggeJUon that other* Matters were 
againjt them ; yet the Law was, that thofe Clerks 
jhould not be remanded to Gaol, but presently 
arraigned of all againjl them, otherwise immediately 

delivered 



Armftrong verfus Lifie. 147 

delivered to the Ordinary, Jo that he ought not to 
be kept longer than the fame SeJJion or Gaol De- 
livery, though he was indified for other Crimes. 
Vide St. PL C. 152, 1 
[ J 03] It is not enough to Jay, That where there is an 
abfilute Acquittal^ he Jbould be liable to the Appeal^ 
therefore much more where he is conviQed of Man- 
jlaughter f and acquitted of the Murder ; For firft f the 
Statute 3 H. 7. makes him liable in the one Caje,,z Hawk. 527. 
and exempts him in the other. 

2. In many Cajes a ConviSion and having Clergy * Hale P. C 
conduces more to the Safety of the Prijbner than an 251. 
Acquittal; for if the Prijbner were convifled and H f^ M 4 l c ^ 
had his Clergy, he was thereby discharged of all Jo. £11^55. 
Crimes committed before Clergy had, until 8 Elix. 3 Inft c»p- 
c. 4. But if he had been acquitted, he was liable to * 7 fc]£f£ *' '' 
anjwer for any others committed before his Acquittal, aw 
Dyer 214. 2 1 And. 1 14.' And though the Clergy 
be taken away from Murder, with which he is 
charged in the Appeal, yet that makes no Alteration ; 
for Manjlaughter is the fame Offence, only differing 
in Circumjlance and Degree ; and at the Time of 
the making the Statute of 3 H. 7. Clergy might be 
had for the one as well as the other ; and the Jubje- 
quent Statutes of 23 H. 8. and 1 Ed. 6. have not 
that EffeS as to hinder him from having his Clergy 
for any Offence for which he was not excluded from 
it For it would be very Jlrange that the 23 H. 8. 
c. 1. and 1 Ed. 6. c. 12. jhould have thoje Conse- 
quences, firjly by taking away Clergy for Murder, 
to hinder one from the Enjoyment of it that is only 
found guilty of Manjlaughter, though appealed of 

Murder; 

1 In fome editions 132. 

2 PI. 48,49, 50. Stone'* Cafe. » PL 15S. 
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Murder ; and feconMy, to pat a Man upon another 
Trial for Ms Life, when he was before in Danger of 
it, which it contrary to the Maxim of the Common 
Law. 4 Rep. 45. Faux's Cafe. 

3. To fufpend the Allowance of Clergy, is to take 
away a Man's Defence, whereby he might prevent 
the being conviSed of Murder, which ConviSion 
deprives him of his Clergy; for, notwithstanding 
, thefe Statutes of 23 H. 8. and 1 Ed. 6. if a Man 
had been convified of another Manjlaughter or Lar- 
ceny, and had his Clergy, he might have pleaded 
that ConviSion and Allowance of Clergy in Bar of 
an Appeal or Indifiment of another Murder com- [104] 
mitted before Clergy had, though oujled of Clergy 
if convified, Dyer 214, and 8 Jiffs. The recital of 
the Statute jhews that the Law was Jo, till altered 
by that Statute, which by no Conjlrufiion can ex- 
tend to this Cafe, bccaujc it is the fame Offence. 
% Hawk. 519* The Statute of 3 H. 7. is fevere in overthrowing 
a Fundamental Point in Law, in fubjefiing a Man 
that is acquitted, to another Tryal, which is putting 
his Life twice in Danger for the fame Crime ; there- 
fore the Purview of 3 H. 7. ought to be taken 
jtri&ly, and the Exception favourably. 

1. Becaufe that Exception preferves the ancient 
Right that a Man had, and the Benefit of Clergy 
hath been always extended upon the Conjlrufiion of 
any AS of Parliament made for the Preservation of 
it : Therefore the ConJlruSion 25 E. 3. is, that as 
foon as ever a Man is recorded to have ready he is 
immediately the Ordinary's Prifiner^ though remanded 
to the Gaol, and the Temporal Court hath nothing more 
to do with him. St. PL Cor. 102. 1 

2. It 
1 In fome editions 1 31. 
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2. k ii Juch a Privilege, of which no general 
Words in an AS of Parliament have been conftrued 
to deprive an Offender: Therefore, if a Fafi be 
made Felony by a Statute wherein are theje expre/s 
Words, viz. that the Offender Jhall fuffer Pains of 
Deaths as in the Statute of 1 Jac. for Polygamy, tic. 
yet the Offender Jhall have his Clergy. Vide 3 Inft. 
73. and many other Instances* 1 

3. Though the Appeal be attached in the Appel- 
lant, yet the Convifiion of Manjlaughter upon an 
Indictment, pending the Appeal, and Clergy allowed, 

will be a good Bar thereunto. Vide 4 Rep. 47. 3 i nft# , 3X# 
Wrote and fVigg, which hath theje words, viz. If s. c. 
before Plea pleaded he hath his Clergy^ &c. which 
mujl have this Conjtrufiion, viz. If the Appeal he in % Hawk. 527. 
the fame readinefs to be tried us the Indictment ^ then it 
ought to be preferred t$ it ; but if not f the Indictment 
may be proceeded upon, and the Conviction of Man* 
/laughter with Clergy will be a good Bar to the Appeal. 
[ io 5] 4* It is fit to conjider what die Confequence would 2 Hawk. 5*8. 
be to the Defendant in Appeal of Murder, if he had 
been convifted of Manjlaughter, and the Court 
Jhould not call him to Judgment, whereby he could 
not have the Opportunity of demanding the Benefit 
of his Clergy, which he is not to have without de- 
manding it, Hob. 189. 2 Sear I and Williams^ or at 
leajl if he demanded the Benefit of his Clergy, and 
no Record made of it : *Firft, it would be an appa- 
rent Injury done to the Public Jujtice of the King- 
dom, 

1 Stone's Cafe, ub. Cup. * See Hob. 189. 

9 This Opinion, grounded on the Authority ofSearPs Cafe, 
does not feem to be at all made out by that Cafe. % Hawk, 
cap. 36. C 14. p. 528, and the reafoning contained in that 
Section of Hawk, is (an&ified by the Approbation of Lord 
Mansfield. 5 Bur, 2801. 
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dom, in not proceeding to Judgment upon a Con- 
viftion, unlejs there be jome reajbn in point of Law 
appearing upon that Record of ConviSion that may 
jujlify the Court to advije and conjider. idly y It 
would be a great abfurdity to try a Man in order to 
hang him, and yet if the Vcrdift be juch that he 
may be faved, he /hall be deprived of the Ad- 
vantage thereof, which is to Jubjefi the Life of a 
Man to the arbitrary Dijpojition of the Court, 
though there be a Law by which he might be faved. 
But this delay of die Court jhall never turn to the 
Damage of the Prijbner; for if he be a Per/on 
capable of having his Clergy, he may plead the 
Convi&ion of Manjlaughter upon the Indi&nent, 
and that he was a Clerk, and was ready to have 
prayed his Clergy in Bar of the Judgment, and that 
the Court, without giving Rim an opportunity to 
demand his Clergy, did remand him to Gaol ; for 
the Delay or Doubt of the Court, notwithstanding 
there might be Cauje of Doubt concerning it, Jhall 
not prejudice the Party, 4 Rep. 45, 46. Burgh and 
Co. Ent. 5$. Holcrofts Cafe is full in Point : There the Party 
s * a was called to Judgment, and did pray his Clergy, 

but the allowance thereof was rejpited by the Court 
upon a Curia advifari vult ; yet it was as effeftual 
to him, and allowed to be as good a Plea in Bar to 
an Appeal of Murder as if it had been allowed to 
him, becauje the respiting of it was the aft of the 
Court. It would be wonderfbl Jtrange, that the delay 
of the Court in one Caje jhall not be a damage to the 
Party, and in the other it Jhould. The not calling 
him to Judgment is as much the delay of the Court 
in one Cafe, as the respiting the Clergy in the other ; 
both are as much without the Letter, and within 
the fame Equity of the faving in the Statute. 

Thefe 
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[106] Theje Matters feem to make this point very clear j 
and being Jo obvious, it is a great wonder that ever 
any quejiion Jhould be made of it ; yet it is mofl 
certain that Totbill, Tardley, bf aV, were in 18 Car. 1 sid. 316. 
2. tried in Kent before the Lord Chief Jujlice Bridge- * Kib - Hi, 3. 
man for a Murder, and convified of Manjlaughter, S * c ° 
and he refujed them the Benefit of Clergy; upon 
which an Appeal was brought in the King's Bench, 
and the party pleaded Not Guilty, and were tried 
again, Kelyng then Chief Juflice, Twifden, Wynd- 
bam, and Morton, Jujtices. Whether they were ac- 
quainted, with the deferring to proceed to Judgment 
at the A0izes, and did approve of it, doth not appear. 
Since then there have been divers other Cafes, 
which in the lajl Reign were rejblved by all the 
Judges of England, That the Court might delay the 
calling the Convicl to Judgment, to binder him from 
fraying bis Clergy ; efpecially if any Appeal were de- 
pending before it was allowed, in order to make the 
Defendant liable to the Appeal, One was the Cafe * Hawk. 528. 
of Goring and Deering, where the Defendant pleaded T ™?V* . 
his Conviftion of Manjlaughter upon an Indifiment, cartK 16 
That he was a Clerk, and ready and defirous to have Comb. 89. 
his Clergy, if the Court would have called him to bis | &h° w * 507. 
Judgment. That Plea was over-ruled, and upon his ' a 
Plea over, Not Guilty, he was tried before me, Pafch. 
1 fV.& M. at Niji Prius in Middlefex, and again 
convifted of Manjlaughter, and the burning of his 
Hand was pardoned. I dick not hear the Reafons of 
that Judgment, but I fuppoje that Precedent of 
Tothill and Yardley, which was made by fo great a 
Man as my Lord Bridgeman, who pojjibly might do 
it only to have the Point folemnly fettled and deter- 
mined, and fome other fubfequent injlances in pur- 
fuance thereof, did prevail : But notwithstanding what 

had 
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had been Jo prafiijed, and afterwards Jo Jblemnl v 
rejblved, we did, upon the Reajbns before mentioned, 
rejblve, That the Defendant Liflfs Plea to the 
Appeal was a geod Bar, and gave Jodgment for the 
Defendant. 

From the Matter of this Debate may be drawn [107] 
theje four Conclusions : 

1. If one be indiSed for Murder, and thereupon 
convified of Manjlaughter, and the Court will not 
call him to Judgment, but continue him over to 
another Gaol Delivery, upon a Curia advifare vult 
de Judicioy &c. if an Appeal of Murder be brought, 
he may plead his Conviaion, and his being a Clerk 
and ready to read if the Court would have allowed 
him. 

2. When the Indifiment and Convifiion of Man- 
Jlaughterand Appeal are removed into the King's 
Bench, that Court is bound ex efficio f to call die 
party to Judgment, and if he pray his Clergy, to 
allow it to him, and order him to be burnt in the 
Hand. 

3. When at the fame Seflions or Ajjizes there is 
an IndiSment and an Appeal depending, it is mojt 
jujl to proceed upon the Appeal, if the Projecutor 
defires it, and the Court in Tujtice is obliged there- 
unto ; becauje the Stat. 3 H. 7. doth not forbid it, for 
the Words are, That there JhaU he ne tarrying for 
the appeal; but if the Appeal be ready, it ought to 

% Hawk. 527, have the preference : Y«t if the Court jhould pro- 
52*. ceed to try the Prijbner upon the Indifiment, before 

But Tide 3 inft. hc ^ tried up(m At Appeal, and he be convified of 
Manslaughter, and hath his Clergy, it will be a good 
Bar to the Appeal; for there may be a jujl Cauje 
for the Court to prefer the IndiSment to the Appeal ; 
as, if the Court JhaU find that there is like to be a 

feint 
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feint or a covenous Profecution of the Appeal ; in 
order to acquit the Party ; for the Interejt of the 
Crown, and the fake of Publick Jujlice, the Court 
ought to try the Prijbner upon the IndiSment 
rather than upon the Appeal, for otherwise the 
Acquittal upon a feint Profecution will conclude the 
King. 

4. If upon an Indifiment of Murder the Party is 
conviSed of Manjlaughter, and immediately after, 
at the fame Gaol Delivery, the Wife or Heir of the 
[108] deceajed Jhall put in an Appeal, it is mojl jufl for 
the Court to call the Convift to Judgment upon the 
Indifiment, and to allow him his Clergy, before he 
be put to anjwer to the Appeal, and then he may 
plead the Convi&ion and Clergy in Bar of the 
Appeal ; for though it be the Jame Sejjions, and 
the Appeal hath relation to the firjl Day of the 
Sejjions as well as the Indifiment, yet there being 
a Record of a proceeding upon the Indiflment it 
is pleadable in Bar, and may be averred to be the 
fame Day before the Appeal commenced ; or if the 
Appeal be commenced before the Trial, if it ap- 
pears to the Court the Convifiion was before Plea 
pleaded to the Appeal, it is fufficient : For, fuppofe 
a Man is indifted of Murder, and tried, and con- 
viSed of Manjlaughter, or acquitted, and at the 
fame Sejjions or AJJizes there is a Coroner's Inquejl, 
he may plead his former Acquittal or Conviflion in 
Bar of the other ; though the Courje now ufed to 
prevent that Trouble, is to charge the Jury with 
both Inquijitions at the fame Time, yet anciently it 
was otherwise ; and if the Court will not allow the 
ConviS of Manjlaughter his Clergy, he may infijl 
upon it before he anfwers to the Appeal. 

x Note, 
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Note, Theft Reafons were not JUtmnfy delivered in 
Court, but afterwards were put in order and form by 
the Chief Juftice. x 

1 Sir John Holt, who was the original Editor of theft Re- 
port!. 
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[log] TERM. PA8CH. 

13 w. 3. 
Rex verfus Plummet. 

Coram Rege inter placita Corona Rot. 25. 

\LVMMER the Prijbner was indified 
at the AJJizes held for the County of 
Kent, 29/A of July, 12 Will 3. The 
Indi&nent jets forth that John Glover, 
and Benjamin Plummer the Prijbner, 
and others, 13 March 12 Wil. 3. did of Malice fore- 
thought make an AjQfault upon John Harding, and 
that John Glover having a certain Fuzee in his 
Hand charged with Gunpowder and Bullet, did 
felonioujly, voluntarily and of his Malice fore* 
thought, discharge the fame againfl the /aid John 
Harding, and thereby gave him a mortal Wound 
of which he injlantly died. And that Benjamin 
Plummer the Prijbner and others of their Malice 
forethought, did aid, abet and ajjijt the Jaid John 
Glover in committing the Murder aforefaid. Ben- 
jamin Plummer pleaded Not Guilty, and the Jury 
did find this jpecial Verdifi, viz. 

That 



12 Mod. 627. 
S. C. 
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That Jofepb Beverton was duly appointed to 
jeize and apprehend all juch Wool of the growth of 
this Kingdom, that Jhould be carried to be trans- 
ported into Parts beyond the Seas, and aljb all Juch 
Perjbns as jhould carry the Wool in order to be 
transported. And that Benjamin Plummer, John 
Harding, and others whoje Names are unknown, to [no] 
the Number of eight Perjons, the jaid 1 3 of March 
about 12 of the Clock at Night, about 7 Miles from 
the Sea, did load three Horfes with eight Hundred 
Pounds of Wool of the growth of England, in order 
to transport it into Prance. And jofeph Beverton 
having Notice thereof, came with divers other Per- 
jbns to his ajjijiance, to a certain Lane about 7 Miles 
dijlant from the Sea, in order to jiop and jeize the 
Wool jb intended to be transported, and placed 
themjelves in divers Places about the Lane ; and • 

2ofeph Beverton with his Company hearing the three 
lorjes laden with Wool, pronounced a Watch 
Word agreed on between him and his AjQijlants ; 
and thereupon all of them ujed their utmojl endea- 
vour to jeize the Wool, whereupon one of the eight 
Perjbns in company with Benjamin Plummer, whoje 
Name is unknown, did jhoot off the Fuzee, and 
thereby did kill the jaid John Harding, being one 
of the eight Perjbns, and a Partner with them in 
that Dejign of transporting the Wool, of which 
Wound he died. 

The Quejlion is upon this Jpecial Verdift, 
Whether Benjamin Plummer be guilty of the Mur- 
der as charged in the IndiSment, or jo much as of 
the Death of John Harding. 

To put the Cafe in as few Words as may be, jb 
as to bring it to a Point, it is no more than this. 
Eight Perjons had loaded a quantity of Wool to 

carry 
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carry it to be transported ; of which the King's 
Officers having Intelligence, did in the Night time, 
as they were carrying the Wool, meet to oppoje, 
and to apprehend them, and they met in a Lane, 
and upon a Watch Word given by the King's 
Officers, one of the eight Perfons Jhot off a Fuzee, 
and killed another of the eight Perfons, whether the 
others of the Eight (bejides him that jhot off the 
Gun) be guilty of the Murder of the Per/on jlain ? 
[1 1 1] Upon this Quejtion all the Judges have been con- 
jolted, and we are all of Opinion, that Benjamin 
Plummer is not guilty of the Murder of John Hard- 
ing. The Reajbns of the Judgment were given by 
the Chief Jujiice. 

1. It doth not appear by the finding of this Special 
VerdiS, that Glover or the Perjbn unknown that jhot 
off the Gun, did discharge it againjt any of the King's 
Officers but it might be for ought appears for another 
Purpoje; though upon the particular drcumjiances 
in the jpecial Verdidt, there is an Evidence that the 
Gun was discharged againjt the King's Officers, and 
jo it might reasonably be intended, considering they 
were all armed, and in Projecution of an unlawful 
AS in the Night, which they dejigned to jujlify and 
maintain by Force ; especially when the Gun was 
jhot off upon the Watch Wofd given, the King's 
Officers were endeavouring to jeize the Wool ; die 
Jury thereupon might well have found that the 
Fuzee was discharged againjt the King's Officers; 
but jince they have not found that Matter, we are 
confined to what they have found pojitively, and are 
not to judge the Law upon Evidence of a FaS, but % Hawk. 622. 
upon the FaS as it is found. 
Therefore it is fit to consider in this Cafe, 1. What 

Crime 
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Crime it is in the Party that Jhot off the Gun that 
killed Harding. • 

2. How far the rejl of his Company that were 
with him Jhall be concerned in the Guilt of it. 
Foft. *6i. I# He was upon an unlawful Dejign, and if he 

had in pursuance thereof discharged the Fuzee againji 
any of the King's Officers that came to rejijl him in 
the Projecution of that Dejign, and by Accident had 
killed one of his own Accomplices, it would have 
been Murder in him. As if a Man out of Malice to 

A. Jhoots at him to kill him, but mijjes him and kills 

B. it is no lejs a Murder than if he had killed the 
Perfon intended. Dyer 128. 1 Cromp. 101.* Plow- [ II2 ] 
den's Com. 474. Saunders Cafe, 9 Kep. 81. Agnes 
Gore's Cafe. 

But 2. It not appearing that he discharged his 
Fuzee againfl the King's Officer, it may be that he 
discharged it either out of jbme ProTOcation from 
Harding, or wilfully out of jbme precedent Malice 
againjl him. 

1. It Jeems to me hard upon a Special VerdiS to 
conjlrue that the Fuzee went off by Accident, but it 
mujl be underjlood to be voluntary ; though even in 
any Indiftment for Manjlaughter it is requijite that 
it jhould be averred that he discharged it voluntarily ; 
but in a VerdiS it deed not be fo alleged, but the 
Saying he did it mujl be under/food to be with, and 
not againjl his Will; for where any one upon any 
killing of a Man is to be discharged by an involun- 
tary killing, it mujl be $6 found, without which it 
mujl be underjlood to be voluntary ; for a Man being 
a free Agent, if he be found to do any A3, it mujl 
be fuppo/ed to be with his Will, unkfs it be Specially, 

and 
1 PI. 60. « PL 474. 
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and particularly found to be againjl his Will. There- 
fore when a Man is indified for a voluntary killing, 
if he did kill the Man by mifadventure, the /pedal 
Circumjlances of the Cafe mujl be found, that it may 
appear to the Court to be by accident. I2 Mod ' 6a8 - 

2. But in the next Place, juppoje that he that 12 Mod. 629 
Jhot off the Fuzee did it out of Malice prejjenfed 
againjl the Perjbn Jlain, whereby it would be Murder 
in htm. Then the Quejlion will be, whether the rejl 
of his Accomplices jhall be adjudged to be principals 
to him, as Aiders, Abettors or AJJijlers to that Mur- 
der. And we all held that they would not be Prin- 
cipals : For though they are all engaged upon an 
unlawful AS, and while they were afiually in it, • 

this Murder Is committed by one of the Company Jo 
engaged, yet it does not appear to be done in Proje- 1 Hawk. 101. 
cution of that unlawful A3, but it may be upon 
another Account, and thoje who are in the unlawful 
AS, not knowing of the Dejign that killed the other 
[113] his Companion cannot be Guilty of it. This Notion 
that hath been received, that if divers Perfons be en- 
gaged in an unlawful A3, and one of them kills 
another, it jhall be Murder in all the Rejl, is very true ; 
but it muft be admitted with jeveral Qualifications. 
Firji, the Abettor mujl know of the malicious Dejign 
of the Party killing; as for the Purpdje A. and 5. 
having Malice engage iii a Duel, d a jtranger, of 
a judden takes part with A, who kills B. it is but 
Manjlaughter in & becaujfe he knew not of the 
Malice, though it be Murder in A. 14 Joe. Sir Fer- 
dinando Carfs Gdfe> Ph. Cbm. ioi. Qrom. 23. 

If divers Men lie in wait to beat a particular 
Perjbn, and one of them, while they are in Profecu- 
tiottof that unlawful Dejign, out of Malice he had to 
another of his Companions, finding an Opportunity, 

kills 
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kills him, the Rcjl are not concerned in the guilt of 
the FaS. 

At the Scjjions of the Old Baily, December 1664. 
The Cafe upon the Evidence was, that the Secretary 
of State made a Warrant to apprehend divers Jiif- 
pefled Perjbns, which was direSed to a Mejfcnger, 
who having Notice that they were in an Houfe, de- 
Jired Jeveral Soldiers to ajjijl him in the apprehending 
of them, but in the doing thereof they broke open 
the Doors, and jbme of the Soldiers jlole Jbme Goods. 
It was held that the Warrant then produced was not 
Juffident to break open the Doors of the Houfe with- 
out a Civil Officer. Secondly, though the breaking 
open the Door was an unlawful Act, of which all 
were guilty ; yet was it Felony only in thofe that 
jlole the Goods, or knew of the Defign of jlealing, and 
confented to it ; but not in the others that were con- 
cerned in breaking open the Doors : No more in this 
Cafe can the Rejl of the Company be faid to be 
guilty of the killing of Harding, unlefs they knew of 
the Perjbn's Defign to kill him. 

2. The killing mujl be in purjuance of that un- 
lawful AS, and not collateral to it. As for the 
Purpofe, if divers come to hunt in a Park, and the 
Keeper commands them to jland, and rejijts them; [114] 
if one of the Company kills the Keeper, it is not only 
Murder in him, but in all the Rejl then prejent, that 
came upon that Defign, for it was done in purjuance 
of the unlawful A3, 2 Roll. 120. Palm. 35. the Cafe 
of Wormal and Trtftram, and in the other Books 
before referred to. Lord Dacre's Cafe, Moor 86. 

But fuppofe that they coming into the Park to 
hunt, before they fee the Keeper, there is an acci- 
dental Quarrel happens amongjlthem, and one kills 
the other, it will not be Murder but Manjlaughtcr ; 

and 
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and in the Rc/l that were not concerned in that 
Quarrel it will not be Felony. So if one kills his 
Companion upon a former Malice, the others will 
not be concerned in it, therefore cannot be Abettors 
becauje jtarangers to the Dejign. And that for ought 
appears might be this Caje, for my Brother Gould 
that tried this Cauje informs us, that thefe was Jbmc 
Reajbn to believe that he that discharged the Fuzee 
againjl the Perjbns jlain, did it upon the account that 
he conceived that the other had betrayed their Dejign ; 
and no doubt it was Murder in him that /hot off the 
Fuzee, but not in the others unlejs privy to his Pur- 
pose, for it was not done in Projecution of that un- 
lawful A3 ; but if he had /hot off his Gun againjl the 
King's Officers, and by accident had killed one of 
his own Party, all the Rejt of them would have been 
Abettors and Principals. 

Dyer \%%.p. 60. This Cafe is put, A. and B. are 
fighting together out of Malice prepensed, C. .comes 
to part them, and A. kills C. this is Murder in A. 
and jbme jaid in B. aljb, but the major Number were 
of a contrary Opinion ; for though B. was engaged 
in an unlawful AS as well as A. yet the killing of 
£ by A. was not in pursuance of, but collateral to it, 
but the killing of C. by A. was Murder, becauje he 
killed one doing his Duty which was endeavouring 
to keep the Peace ; and would have hindered him 
from killing B. againjl whom he had Malice. 
[115] 3. There is another Qualification of this Rule, 
that the doing an unlawful AS whereby a Perfon is 
jlain jhall make the killer to be a Murderer, is, that 
the unlawful Ad ought to be deliberate. For if it 
be judden, as upon an Affray that juddenly falls out, 
and the Parties are divided amongjl themjelves and 
fall to fighting, and one kills the other it is but Man- 
y Jlaughter. 
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Jlaughter. So if upon a fudden Affray the Conftable 
or other Perfon comes to keep the Peace, and Jbme 
knowing him to be the Conjiablc or Perfon coming 
to keep the Peace Jhall. kill him, it is Murder in him 
and all that ajjijted him in the doing of it ; but in 
others that continue the Affray, and knew not that 
the Conjtable, or other Perfon was coming to keep 
the Peace, it will be no Crime : For ftrjt, though the 
i Hawk, ioi, Conjtabie did come to keep the Peace, it is neccflary 
Ldfiuymon"' that the Pa**** engage* in the Tumult have Notice 
1196. that he comes for that Purpoje, otherwise the killing 

him will not be Murder, but only Manslaughter in 
him that kills him, and in confequence no Crime in the 
Ante, 102. Perfons that did not know him ito be there, and did 
Foft. 171. not contribute towards his death. At the Seffions 

after Hilary Term,. 17 Car. l. Ttmfin and his Wife 
were fighting together in the Houje of Allen Dvwes % 
who feeing diem fighting, came in and endeavoured 
to part them, thereupon Tom/on. thrujl away Dawes, 
and threw him down upon an Iron in the Chimney 
which broke one of his Ribs, of which he died ; this 
upon a /pedal VerdiS was held to be only Man- 
jlaughter, though the Peace was broke, and the Per- 
fon Jlain came only to keep the Peace ; and it is. the 
Foft. 135. 311. jame if he had been Conjlabie. But then it was re- 
jblved,that if the Conjlable or other Perfon come to 
keep the Peace be killed, it is necejjary that the Perfon 
that kills him do know, or be acquainted that he came 
for that Purpofe. Therefore he ought to charge them 
in the Kings Name to keep the Peace, for otherwije 
the Party fighting may think he cometh in aid of the 
9 Co. 65. other with whom he is fighting. , And \MackaUfs 

w r °*K J t k V 279, Ca f c doth not oppofc this, but. agrees with it in the 

Hugh tnt. 144. Rca ^ n thcregivcn ^ whidt tift in th ^, Words, vis. [n6] 

When an Officer or Minijler of the King arr^jl another 

in 
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in the Naine of the Kirig, or requires the breakers 'of 
the Peace to keep the Peace itr the King's Name ; if 
; any notwithjlandhig rejijl and kill the Officer, it is 
Murder; but if he had not Notice that it was 
the Officer, it is only Manjlaughter in him that 
killed ; %ut then by the fame Reajbn the others that 
are in the Affray, which was jiidden, did continue in 
the Affray, but did not rejijl the Conjtable, it cannot 
be Murder or Manjlaughter in them, for their A3 
tantfot be extended farther than a breach of the 
Peace. .<..;.. • 

But Juppoje the Riot 6x the Ajjembly had been Foft. 351. 
deliberate, and they dejigned doing an unlawful AS, 
in which they are oppojcd by the Conjlable or any 
other Per/bfr, and one kills the Perfbn oppojingj it is 
Murder in klUMoor 87. Dyer 138. but more diJHnfily 
put in Lamb. 234. Gtargt came with divers Perjbns 
in a riotous Manner to the Houje of B. upon the Ac- 
count of jeizing Jbme Goods, and ufttig there Jbnie 
angry Speeches, a Kfcijwoman of them both travel- 
ling indifferently between them to appeaje them, was 
Jbddenly jlricken in the Head with a Stone thrown 
otet the Wall by one of the* Servants of George, 
whereof Jhe afterwards died, and by much the greater 
Opinion of the Judges and King's Council, it was 
held to be Murder in all the Accomplices ; and though 
Jhe came as a Stranger and was indifferent to all, yet 
they came with Malice againjl B. and in pursuance, 
and in Execution of that Riot the Woman was killed. 
• 4; As the Unlawful A& ought to be deliberate to 
make the killing Murder, Jo it ought to be Juch an 
Aft as may tend to the hurt of another either, imme- 
diately, or by necejjary Consequence. If Perjbns are 
in a Riot, and go with offensive Arms, or with Clubs 
and Staves, and in that Riot one of the Company 

kills 
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kills another, it is Murder in him, and in all the Reft 
that are engaged in the Riot, though but lookers on, 
Dal. 329. Br. tit Corone 171. St. PL C. 40. Hal* 1 
51, 57. Bat if juch unlawful AS doth not tend im- 
mediately, or by necejjary Confequence to the Danger 
of another, though Death enfue hereby, it is but 
Manflaughter. 

Shooting at a Deer in another's Park is an un- 
lawful Aft: If the Arrow glanceth and kills a Man, 
this is but Manflaughter, which is contrary to 3 
Inji. 56. that holds it to be Murder: But Lord 
Hale 31.* faith it is but Manjlaughter, and the rejl 
of the Company will be Guilty, for they were all 
Abettors to the unlawful AS. 

The Dejign of doing any AS makes it deliberate; 
and if the FaS be deliberate, though no hurt to any 
Perfon can be forejeen, yet if the Intent be felonious, 
and the FaS dejlgned, if committed, would be 
Felony, and in purfuit thereof a Perfon is killed by 
Accident, it will be Murder in him and all his Ac- 
complices. As for the Purpofe, divers Perfons de- 
jign to commit a Burglary, and fome of them arc 
fet to watch in a Lane to hinder any from going to 
the Houje to interrupt them, if any comes in their 
Way, and thofe that are to keep Watch, kill him, 
thofe that are jent to rob the Houje will be guilty of 
that Murder, though they do not commit the Bur- 
glary. 

So if two Men have a Dejign to jleal a Hen, and 
one jhoots at the Hen for that Purpofe, and a Man 
be killed, it is Murder in both, becaufe the Dejign 
was felonious. So is Lord Coke 56.* furely to be 
underjlood, with that Difference, but without this 

Difference, 
1 Sum. 2 Sum. 3 3 Inft. 
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Difference, none of the Books quoted in the Margin, 
which are 3 Ed. 3. Corone 354. 2 H. 4. 18. 11 H. 
7. 23. da warrant that Opinion; nor indeed can I 
Jay that I find any to warrant my Opinion, but only 
the Reafon is Jubmitted to the Judgment of thoje 
Judges that may at any Time hereafter have that 
Point judicially brought before them. 

The/e Things I thought fit to mention, though 
fome of them are not Juch Premijfes from which the 
[118] Condujion to this Matter in Queflion may be drawn, 
yet they all tend to illujlrate the Matter and Reafon 
that we rely upon, which is, that though the Per/on 
that Jhot off the Fuzee againjl the Per/on Jlain did it 
malicioujly, and Jo it would be Murder in him, yet 
the others not knowing of his Dejign againjl that 
Perfon cannot be adjudged to be Aiders and Abet- 
tors of that Murder. 

Secondly , If it had appeared upon the VerdiS that 
the Fuzee had been discharged againjl the King's 
Officer, and by accident Harding^ one of the Com- 
pany, had been killed, it would have been Murder 
in the Rejl, becaufe it was done in pursuance of 
that Dejign, which was deliberate, and in the Prose- 
cution whereof Hurt and Mi/chief might enfue ; and 
their being together is an Evidence that they did in- 
tend to maintain their unlawful Dejign by Force, 
and that the jhooting the Gun was againjl the 
Officer : But this Matter being only Evidence of it, 
it ought to have been confuted by the Jury, but we 
as Judges cannot take Notice of it. 
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In the Queen's Bench. 

JT the SeJJions of the Peace held at 
Guildhall, London, on the firjl- of July, 
in the fifth Year of the Queen, John 
-Mawgridge, of London, Q^hU was in- 
deed, for that on the JWenth of June, 
in the /ante Year, he did felonioufly, voluntarily, 
and of his Malice forethought, make an AJJktrit upon 
William Cope, Gent, and with a Sword on the left 
Part of his Breajl, near thfc left Pap, did him JlriKe 
and pierce, giving him thereby a mortal Wound, of 
which he the Jaid William Cope did injlantly die. 
Which Indidment beiig delivered to the Jujlices of 
Goal Delivery of Newgate, he was arraigned there- 
upon, and pleaded Not Guilty. 

The Jury found this Special Verdift. 

That William Cope was Lieutenant of the Shteerfs 
Guards in the Tower, and the principal Officer then 

commanding 
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commanding there, and was then upon the Guard in 
the Guard Room* and that John Mawgridge was 
then and there, by the invitation of Mr. Cope, in 
Company with the JaidWQliam Cope, and with a 
certain Woman of Mr. Cope'/ Acquaintance, which 
PFbmanMavrgridge did then Affront, and angry Words 
pajffed between them in the Room, in the prefence of 
Mr. Cope and other Perfons there prefent, and Maw- 
gridge there did threaten the Woman ; Mr. Cope did 
thereupon defer e Mawgridge to forbear fuch ufage -of 
the Woman, faying that he muft protetl the Woman $ 
thereupon Mawgridge did continue the reproachful 
Language to the Jvoman, and demanded Satisfaction 
of Mr. Cope, to the intent to provoke him to fight ; 
thereupon Mr. Cope told him it was not a convenient 
Place to give him Satisfaction, but at another Time 
and Place he wefuld be ready to give it to him, and in 
the mean Time defer td him to be more civil, or to leave 
the Company; thereupon John Mawgridge rofe up 9 and 
was going out of the Room $ andfo going, dtdfmddenly 
/notch up a Glafs Bottle frll of Wine, then feanding 
upon the Tables and violently threw it at him the fetid 
Mr. Cope, and therewith Jlruck him upon the Head, 
and '' immediately thereupon, without any Intermiffion, 
drew bis Sword? and thrufthim into the left Part if 
bis Breajl, aver the Arm of one Robert Martin* not- * 
with/landing the endeavour ufed by the faid Martin to 
hinder Mawgridge from killing Mr, Cope, and gave 
Mr. Cope the fround in the Indiitment mentioned, 
.whereof he inftantly died. But the Jury do further 
fay f that immediately, in a little Space of Time* be- 
tween Mawgridge'; drawing A/V Sword- and -the 
giving the mortal Wound-by him f Mr. Cope did arijt 
from his Chair where he fate, and* took another Bottle 
thai thenjlood upon the Table, and threw it at Maw- 
gridge, 
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ge, which did hit and break his Head; that Mr. 
\ had no Sword in bis Hand drawn all the While ; 
and that after Mawgridge bad thrown the Battle, 
Mr. Cope /pake not. And whether this be Murder [121] 
or Man/laughter, the Jury pray the Advice of the 
Court. 

A day being appointed for the Resolution of the 
Court, and the Marjhal required to bring the Pri- 
soner to the Bar, returned he was ejeaped ; which 
being recorded, the Chief Juftice gave the Opinion 
of the Judges in this manner : 

This Record being removed into this Court, the Cafe 
hath been argued before all the Judges; and all of 
us, except my Lord Chief Juftice Trevor, are of 
opinion that Mawgridge is guilty of Murder. 

This hath been a Cafe of great Expectation. 
This Dijtinftion between Murder and Man/laugh- 
ter only, is occasioned by the Statute of 23 H. 8. 
and other Statutes that took away the Benefit of 
Clergy from Murder committed by Malice pre- 
pensed, which Statutes have been the Occajion of 
many nice Speculations. 
1 Hawk. 88. The Word MURDER it known to be a Term 

9 H PC or a Dejcription of Homicide committed in the worft 

in notU. ' **** Manner, which is no where ujed but in this Ifland, 
and is a Word framed by our Saxon Ancejtors in 
the Reign of Canutus upon a particular Occajion, 
which appears by an uncontejled Authority, Lamb. 
141. 1 In the Laws of Edward the Confejjbr : 
Murdra quidem inventa fuerunt in diebus Canuti 
Regis, qui poft acquilitam Angliam £jf pacificatam, 
rogatu Baronum Angtia remijit in Daciam exercitum 
fuum. Thereupon a Law was made, That if any 

Englishman 
1 237 in other editions. 
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Engliftiman Jhould kill any of the Danes that he had 
left behind, if he were apprehended, he Jhould he hound 
to undergo the Ordeal Trial to clear him/elf; and if 
the Murderer were not found within eight Days* and 
after that a Month was given, then if he could not be 
founds the Ville Jhould pay forty -fix Marks, which if 
not able to pay y it Jhould be levied upon the Hundred. 
Braelon 120. agrees with this Account. 
[122] Though this Law ceajed upon the Expuljion of 
the Danes, yet William the Conqueror revived it for 
the Security of his Normans, as appears by his Laws, 
after he had confirmed King Edward the Confej]br's 
Laws. And Henry 1. annoprimo Regni, afterwards 
by his Law (as appears in the Addition to Lambert) 
ejiablijhes, That if a Man be found fain, he Jhould 
be taken to be a Frenchman if it was not proved that 
he was an Englishman, and the Country was bound to 
enquire whether the perfonjlain was an Englijh-#za;i 
or a French-maw. Theje Inquijitions were taken 
before the Coroner, and returned to the Jujiices in 
Eyre j and if the Jury found him an Englijhman, then 
the Country was to be discharged, which Law was 
called Englijhire, and the Jujiices in Eyre were alfo 
bound to enquire thereof, until the Statute of 14 E. 3. 
which, as it is mentioned in Stamford^ was abolijhed. P. C. 18 a. 

Hereby a mijlake upon the Statute of Marie- 2 Lift. parti. 
bridge is reclined, which is cap. 26. Murdrum de 14** 
catero non adjudicetur coram yufticiariis^ ubi per in- 
fortunium tantummodo adjudicatum eft, fed locum 
habeat Murdrum de interfedis per Fefoniam tantum, 
&f non a liter. This was not made upon a Supposi- 
tion that he that killed the Perjbn jlain by Mis- 
fortune jhould be hanged, but only to explain, or 
rather to take off the Rigor of the Conqueror's Law, 
that the Country jhould not be compelled to find out 
Z the 
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the Manjlayer; or if he were found out, he Jhould 
not undergo the Penalty of that Law. For as the 
Law jiood, or was interpreted before that Statute, if 
a Man was found to be Jlain, it was always intended. 
1. That he was a Frenchman. 2. That he was 
killed by an Englijhman. 3. That killing was 
Murder. 4. If any one was apprehended to be the 
Murderer, he was to be tried by Fire and Water, 
though he killed him by Misfortune ; which was ex- 
tended beyond Rcajbn and Jujlice in favour of the 
Normans: but if an Englijhman was killed by Mis- 
fortune, he that killed him was not in danger of 
Death, becaufe it was not Felony. For, Jaith 
Brafton (who wrote the latter-end of H. 3.) fo. 136. 
He that killed a Man by Misfortune was to.be difr [123] 
charged. 5. If the Malefactor was not taken, then 
the Country was to be amerced. But by the Statute 
of Marlebridge f if it was known that the Perjbn Jlain 
was a Frenchman, and was killed by Misfortune, 
then the Country jhould not be amerced if the Man- 
jlayer was not taken, or if he were taken, he jhould 
not be put to his Ordeal Trial. This Jeems to be 
the true meaning of that Statute. 

But, fecondly, it will appear to a Demonjlration, 
that before that Statute, he that killed an Englijh- 
man per infortunium was never in danger of Death ; 
for this Statute of Marlebridge was made 52 H. 3. 
The .Statute of Magna Charta was conjummate 9 
H. 3. and that dire&s, that every one imprifoned for 
the Death of a Man 9 and not thereof indi8ed 9 might 
of Right pur fue the Writ de Odio & Atia; and if it 
was found that the Per/on imprifoned killed him je 
defendendo, or per infortunium, and not per feloniam, 
then he was to be bailed,. Which jhews that he was 
not in danger of Death ; for if he had, he would not 

have 
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have been let to bail, 2 Inft. part 1. 42. Coke 9. v& the Writ 
56. LesPoultersCafe f Regifteri 33 .b. £%£**" 

Hereby I have given a true Account of the Senfe 
of the Word Murder, that it was when (fir/l in the 
Time of Canutus) a Dane and Jince (in WiUiam the 
Conqueror) when a Frenchman was killed ; for as it 
was then juppojed in the Time of Canutus, the 
Englijbmen hated the Danes upon the Account of 
their Nation that had Jubdued them, and would 
upon all Occasions jeek their Dejlruftion, as they 
did of a confiderable Number of them in the Time 
of Ethebredy the Saxon King, that preceded Canutus 
next Jave one ; Jo the Conqueror had the fame 
Reafon to jufpefi the Safety of his Normans. 
[124] Afterwards, as appears by the ConfeJJbr's Laws, 
Lamb. 141 } the jecret or infidious killing of any 
other as well as a Foreigner was declared to be 
Murder. Brafton 120, 134, 135. Murder is thus 
defined, Eft occulta hominum extraneorum & notorum 
occifio manu hominum nequiter perpetrata. With 
which agrees the other old Books of Britton and 
Fleta : Only in Cafe of a Foreigner it was penal to 
the Country ; not of a Native. 

Next, it may be riecejjary to /hew what was to be 
undefjlood by Homicide or Man/laughter. Bratlon 
120, 121. mentions the worjt Part of it, which is a 
voluntary Homicide, defined in this Manner : Si quis 
ex certa fcientia & in ajfultu prameditato y ira, vet 
odio, vel caufa lucri, nequiter tf in felonia f ac contrd 
Pacem Domini Regis aliquem interfecerit : If One 
knowingly, and by a premeditated Ajjault, by Anger 
or Hatred, or for Lucre-fake, jhould kill another, 
this was accounted Man/laughter ; if it be done 
clanculo, faith Bratlon, it is Murder : That was all 

the 
1 In fome editions 237. 
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the Difference there was between the one and the 
other. 

It appears, that Jincc that of Brafion the Notion 
of Murder is much altered, and comprehends all 
Homicides, whether privately or publickly committed, 
if done by Malice prepensed. With this agrees 
Stam. PL Cor. \%.b. At this day (Jaith he) a Man 
may define Murder in another Manner than it is de- 
fined by Brafion, Britton and Fleta : If any one of 
Malice prepensed doth kill another \ he he Englijhman 
or Foreigner^ if fecretly or public kly y that is Murder. 
This was the Definition long before the making of the 
Statutes of 4 tf 23 H. 8. and the other Statutes that 
took away Clergy. To define Murder , there mujlbe 
malitia pracogitata^ as alfo murdravit ; So that if an 
Indictment be that the Party murdravit : and not ex 
malitia pracogitata, it is but Manjlaughter. Tel. 204. 
2 Cro. 283. I BuL 141. Bradly and Banks. So if 
it be ex malitia pracogitata 9 omitting murdravit^ it is 
but Manjlaughter. Dyer 261. PL 26, 304, PL 56. 
Vide Stat, 10 E. 3. Stat, i.cap. 2. The Parliament 
complained that Murderers, &c. were encouraged to [125] 
offend, becauje Pardons of Manjlaughters were 
granted Jo eajily ; the AS therefore prohibits the 
granting thereof. 13 R. i.Jlat. 2 cap. 1. recites 
the fame Mifchief and great Damage by Treajbns, 
Murders, &c. becauje Pardons have been eajily 
granted : Therefore the AS doth provide, That if 
a Charter for the Death of a Man be alledged before 
any Juftice y in which Charter is notfpecified that he of 
whofe Death any fucb is arraigned was murdered or 
flain by Await , Ajfault or Malice prepenfed 9 it Jhall be 
enquired whether he was murdered or (lain by Ajfault, 
Await, or Malice prepenfed; and if it be fo found the 
Charter of Pardon Jhall be difallowed. This is a plain 

Description 
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Description of Murder, as it was taken to be accord- 
ing to the Common Under/landing of Men. 

Ever Jince the killing of a Man by AJJault of 
Malice prepensed hath been allowed to be Murder, 
and to comprehend the other two Injlances. But Foft - 68 - 
becauje that Way of killing by Poijbn did not come 
under the ancient Definition of Brafton, &c. which is 
jaid to be manu hominumperpetrata, or of this Statute 
of 1 3 R. 2. Therefore by the Statute of 1 E. 6. cap. 1 2. 
It was enafied, That wilful poifoning of any Per/on 
jhould be accounted wilful Murder of Malice prepensed. 
One Thing more is fit to be obferved, That in all 
Indifiments for Murder a Man is not charged posi- 
tively, that he did Murder the Perjbn Jlain, but that 
he ex malttia pracogitata, in ipfum infultum fecit, ac 
cum quodam gladio, he gave him a Wound whereof 
he died : Et Jic ex Malttia pracogitata ipfum Mur- 
dravit^ Jo the Murder is charged upon him by way 
of Conclusion, and as a Confequence from the ante- 
cedent Matter that is positively alledged. To come 
dofe to a State of the preSent Quejlion, It doth ap- 
pear that Mawgridge threw the Bottle at Mr. Cope 
without any Provocation given to him ; for the Dif- 
ference was between him and the Woman that was 
there in Company, and his Behaviour was So rude 
and dijiajleful as did induce Captain Cope to deSire 
[126] him to leave the Room, where he was only a Guejl 
to him, and there by his Permijjion, this Cope might 
reaSonably do, which could be no CauSe to provoke 
Mawgridge to make the leajl AJJault upon him; 
therefore I /hall maintain theSe three petitions. 

1. That in this CaSe there is expreSs Malice by the 
Nature and Manner of Mawgridge's throwing the 
Bottle, and drawing his Sword immediately thereupon. 

2. That Mr. Cope's throwing a Bottle at Maw- 

gridge, 
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gridge, whereby he was hit mnd hart before he gave 
Mr. Cope the mortal Wound, cannot make any Alter- 
ation in the Offence by reducing it to be of jo low a 
Degree as Manjlaughter. 

3. I jhall confider whath fuch a Provocation as wiH 
make the AS of killing to be but Manjlaughter only. 
Foft. 156, 157. 1. Here is exprejs Malice, that appears by the 
Nature of the Afiion. Some have been led into 
mi/lake by not well considering what the Pajjion of 
Malice is ; they have conjlrued it to be a Rancour 
of Mind lodged in the Perfon killing, for fome con- 
(iderable Time before the commijjion of the Fa8, 
which is a mi/lake arijing from the not well dffiin- 
guijhing between Hatred and Malice. Envy, Hatred, 
and Malice, are three dijlinfi Pajjions of the Mind. 

I. Envy properly is a repining or being grieved 
at the Happinejs and Prosperity of another, Invidus 
alt trim rebus macrefcit opimis. 

idly, Hatred, which is odium, is as Tully faith, 
Ira inveterata, a Rancour fixed and fettled in the 
Mind of one towards another, which admits of feveral 
Degrees. It may arrive to fo high a Degree, and 
may carry a Man fo far as to wijh the Hurt of him, [127] 
• though not to perpetrate it himfelf. 

3^/y, Malice is a Dejign formed of doing mifchief 
to another ; cum quis data opera male agit, he that 
Dejigns and ujcth the Means to do ill is Malicious, 

2 Infl. 42. Odium Jignifies Hatred, Atia Malice, 
becaufe it is Eager, Sharp and Cruel He that doth 
a cruel A3 voluntarily, doth it of Malice prepenfed, 

3 Infl* 62. By the Statute of 5 Hen. 4, cap. 5. If 
any one out of Malice prepenfed, jhall cut out the 
Tongue or put out the Eyes of another, he Jhall in- 
cur the Pain of Felony* If one doth fuch a Mifchief 
on a fudden, that is Malice prepenfed ; for faith my 

Lord 
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Lord Coie % If it be voluntarily, the Law will imply 
Malice.. Therefore when a Man /ball without any 
Provocation jlab another with a Dagger, or knock 
out his Brains with a Bottle, this is expte/s Malice* 
foe he designedly and puxpofely did him the Mifchief. 
This is jUch an AS that is malicious in the Native 
of the AS itfelf, if found by a Jury, though it be 
Judden, and the Words ex malitia pratcogitata aie not ^ Jo** 198. 
in the VerdiS, 3 Cro. Car. 131. HaSowafs Cafe^ J JJ*^ 99 ' 
who was Woodward of Aufterly Park : A Boy came Palmer, s*S* 
there to cut Wood* whom by chance he copying, and 
the Boy being upon a Tree, he immediately calls 
to, him to dejeend, whkh the Boy obeying, Halloway 
tied him to an Horfes Tail with a Cord that the 
Boy had, then gave him two Blows, the Horje run 
away and brake the Boy's Shoulder whereof he died., 
This was ruled to be Musder by all the Jujlices and 
Batons,, except Jujttce Hutton, who only doubted 
thereof; and that was a jfronger Caje than this, for 
there was Jbme kind of Provocation in the Boy, who 
was Jlealing the Wood in the Pack, of which. Ha lb- 
way bad the Care ; and. it cannot be rea/bnably 
thought that he dejjgnedmpre than theChaftifemenb 
of the Boy, and the Horje running away in that 
Manner was a Jurprife to Halloway ; yet in regard 
the Boy did not repifl him, bis tying him to the Horje* 
Tail was an Aft of Cruelty, the; Event whereof 
proving. Jo, fatal,, it was adjudged to, be- Malice pre* 
[128] p^nfed, though of a. Judden, and, in the heat of Pa/- 
jion. This Cafe is reported in Jones 198. Pal 54.5. 
And there held, that the Court. could determine it. to 
he Malice prepensed upon: the jpecial Matter founds 
Crampon 33. Two playing at Tables fall out in 
their Game, one upon a Jildden kills! the other with 
a Dagger :. This, was held to be } Murder by- JSr^/«ij\ 

at 
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at Chefter Affixes, 27 Eti%. So in this Cafe, if the 
Bottle had killed Mr. Cope before he had returned 
the Bottle upon Mawgridge > that would have been 
Murder without all manner of Doubt. 

1 Hawk. 82, 83. i n tne Jecond Place, I come now to conjider whe- 

1 Hale 479. ^ er ^j^ Cape's returning a Bottle upon Mawgridge 
before he gave him the mortal Wound with the Sword, 
jhall have any manner of Influence upon the Cafe ; I 

Foil. 27*. hold not. Firjl, becaufe Mawgridge by his throw- 

ing the Bottle hath manifejled a malicious Dejign. 
Secondly, his Sword was drawn immediately to fup- 
ply the Mifchief which the Bottle might fall jhort 
of. Thirdly, the throwing the Bottle by Captain 
Cope was Jujlifiable and Lawful ; and though he had 

1 Hawk. 484. wounded Mawgridge, he might have jujlified it in 

Sea. 23. an Afiion of AJJault and Battery, and therefore 

cannot be any Provocation to Mawgridge to Jlab 
him with his Sword. That the throwing the Bottle 
is a Demembration of Malice is not to be contro- 
verted ; for if upon that violent Aft he had killed 
Mr. Cope it had been Murder. Now it hath been 
held, that if A. of his Malice prepenfed ajfaults B. 

1 Hawk. 87. to kill him, and B. draws his Sword and attacks A. 

Foft. 173. anc j p ar j|| es him, then A. for his own fafety gives 

back, and retreats to a Wall, B. jlill purfuing him 
with his drawn Sword, A. in his defence kills B. 
This is Murder in A. For A. having Malice againjl 
B. and in purfuance thereof endeavouring to kill him 
is anfwerable for all the confequences, of which he 
was the original Caufe. It is not reafonable for any 
Man that is dangeroujly ajjaulted, and when he per- 
ceives his Life in danger from his Adverfary, but to 
have Liberty for the fecurity of his own Life, to pur- 

Foft. 274, 5. joe him that malicioujly ajjaulted him ; for he that [129] 
hath manifejled that he hath Malice againjl another 

it 
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Is not fit to be trujled with a dangerous Weapon in 
his Hand, Dalton 1 292. Hale 1 42. And fo refolved 
by all the Judges, 18 Car. 2. when they met at Ser- 
jeants-Inn in Preparation for my Lord Morley's l An ™t ' 9 ' 
Trial, Dalton* 272. If A. of Malice prepensed, dif- ' 
charge a Pijlol at B. and then runs away, B. purfues 
him, and A. turns back, and in his own Defence kills 
B. it is Murder. This I hold to be good Law; for 
A. had a malicious Intent againjt B. and his retreat 
after he had discharged his Pijlol at B. was not be- 
cause he repented, but for his own Jafety. 

In a Jet Duel, there are mutual pajjes made be- 1 Hawk. 97. 
tween the Combatants, yet if there be original Malice 
between the Parties, it is not the interchange of 
Blows will make an Alteration, or be any Mitigation 
of the Offence of killing. Therefore I hold, if Maw- 
gridge had thrown the Bottle at Mr. Cope, and Mr. 
Cope had returned another upon him and hit him, 
and thereupon Mawgridge had drawn his Sword and 
killed Mr. Cope, it would have been Murder. Some * 

will Jay, that there is a difference between the Cafes, 
for that the Ajfault by the Pijlol, and the fighting a 
Duel was exprejs Malice, but this is only Malice 
implied. Surely there is no difference, for Malice 
implied is prepensed, as much as if there had been a 
proof of Malice, or Hatred for Jbme conjiderable 
Time before the Aft ; for the Stroke given, or an 
attempt made by Malice implied, is as dangerous as 
a Stroke given upon Malice exprejfed, therefore may 
be as lawfully rejijlcd. This very point was aljb 
conjldered by the 12 Judges at Serjeants-Inn^ and by 
them refolved to be Murder upon the occafion of my 

Lord 

1 In fome editions pages 339 or 314. * Sum. 

9 In fome editions 302 or 328. 
A A 
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Ante, 85. Lord Morlrfs Cafe. When a Man attacks another 

with a dangerous Weapon without any Provocation ; 
that is exprejs Malice from the Nature of the Aft, 
which is cruel. The definition of Malice implied is 
where it is not exprejs in the Nature of the AS ; as [130] 
where a Man kills an Officer that had Authority to 
arrejl his Perfon : The Perfon who kills him in de- 
fence of himfelf from the Arrejl is guilty of Murder, 
becaufe the Malice is implied, for properly and na- 
turally it was not Malice, for his Dejign was only to 
defend himfelf from the Arrejl. 
Hawk.96^7, 3. 1 come now to the third Matter proposed, which 

9 8 * is to conjider what is in Law Juch a Provocation, to 

a Man to commit an Aft of Violence upon another, 
whereby he Jhall deprive him of his Life, Jo as to 
extenuate the Paft, and make it to be a Manjlaughter 
only. Firjl, Negatively what is not. Secondly, Pofi- 
tively what is. Firjl, No Words of Reproach or 
Infamy, are Jufficient to provoke another to Juch a 
• degree of Anger as to Jlrike, or ajfault the provoking 

Party with a Sword, or to throw a Bottle at him, or 
Jlrike him with any other Weapon that may kill 
him; but if the Perfon provoking be thereby killed* 
it is Murder, 

In the AJJembly of the Judges, 18 Car. .2. this was 
a Point positively rejblved. 1 

Therefore I am of Opinion, that if two are in Com- 
pany together, and one Jhall give the other contu- 
melious Language (as Juppoje .//.and B.) A. that 
was Jo provoked, draws his Sword and makes a pajs 
at B. B. (then having no Weapon drawn) but mijfes 
him.. Thereupon B. draws his Sword andpajfes at; 
A. And there being an interchange of pajfes be- 
tween 
1 Lord Morley's Cafe, ante, 53. 
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tween them, A. kill* B. I hold this to be Murder 
in A. for As pafs at B. was malicious, and what B, _ ft 
Afterwards did was lawful. But if A. who had been , Hawk. 96, 
Jo provoked dr&tfs his Sword, and then before he 98- 
pajjes, B's Sword is drawn ; or A. bids him draw, 
and B. thereupon drawing, there happen to be mu- 
tual pajfes: if A. kills S. this will be but Man- 
daughter, becaufe it was judden; and A.'s De/ign 
was not fo abfolfttely to dejlroy B. but to combat 
[131] With him, whereby he run the hazard of his own 
Life at the fame Time. But if Time was appointed 
to fight (fuppofe the next Day) and accordingly they 
do fight ; it is Murder in him that kills the other. 
But if they go into the Field immediately and fight, « Hawk 99. 
then but Manflaughter. Suppofe upon provoking F<A *9 I - 
Language given by B. to A. A. gives B. a box on 
the Ear, or a little blow with a Stick, which happens 
to be fo unlucky that it kills B. who might have 
feme Impo/luine in his Head, or other Ailment which 
proves the Caufe ofB.'s Death, this blow though not 
jujiifiable by Law, but is a wrong, yet it may be but 
Manslaughter, becaufe it doth not appear that he de- 
signed juch a Mifchief. 

2. Secondly, As no Words are a Provocation, Jo l U^q 9 *' 
no affronting Gejlures are fufflcient, though never fo \ a * 454 * 

reproachful; which Point was adjudged, Cro. Eliz. Noy. 171. s.c. 
779. Wati and Brains > in fcn Appeal of Murder. 

There having been a Quarrel between A. and B. 1 Hawk. 97,98 
and B. was hurt in the Pray ; and about two Days 
after, B. came and made a wry Mouth at A. who 
thereupon Jtruck him upon the Calf of the Leg, of 
which he injlantly died. It was Murder in A. For 
the affronting him in that Manner was not any Pro- 
vocation to A. to ufe that Violence to B. 

There hath been another Cafe which I fear hath 1 Hawk. 90. 
• been 
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2 Lev. Part 3. been the occajion of Jbme Mi/lake in the dedjkm of 
SkLcr 668 QS«J**«» of *» Kind, Jons 432. D. William? Cafi $ 
1 HaSTW he teing a Weljb-man 9 upon St. David* s Day having 
a Leek in hi* Hat, a certain Perjbn pointed to a 
Jack of Lent that hung up hard-by, and Jaid to him 
look upon your Countryman ; at which D. Williams 
was much enraged, and took a Hammer that lay upon 
a Stall hard-by, and flung at him, which miffed him, but 
hit another and killed him : He was indified upon the 
Statute of jlabbing. Rejblved, he was not within that 
Statute, but guilty of Manslaughter at Common [132] 
Law. I concur with that Judgment, that it is not 
within the Statute of Jlabbing, for it is not fuch a 
Weapon, or Ac? that is within that Statute, neither 
could he be found guilty of Murder, but only of Man- 
jlaughter, for the Indifiment was for no more. But 
if the Indifiment had been for Murder, I do think 
that the JVelfl)-man ought to have been convicted 
thereof, for the Provocation did not amount to that 
degree, as to excite him designedly to dejtroy the 
Perjbn that gave it him. 
Foft. *6i. 3. Thirdly, If one Man be trejpajjing upon an- 

other, breaking his Hedges or the like, and the Owner, 
or his Servant, Jhall upon jight thereof take up an 
Hedge-Jiake, and knock him on the He^d ; that will 
be Murder, becaufe it was a violent AS, beyond the 
proportion of the Provocation, which is Sufficiently 
justified by Halknvafs Cafe, who did not jeem to in- 
tend Jo much the Dejirufiion of the young Man that 
Jlole the Wood, as that he jhould endeavour to break 
his Skull or knock out his Brains, yet ujing that 
violent and dangerous Afiion of tying him to the 
Horfe-tail, rendered him guilty of Murder. 

If a Man Jhall fee another Jlealing his Wood, he 
cannot jujlify beating him, ujilejs it be to hinder him 

• from 
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from Jiealirig any more, (that is) that notwithstanding 
he be forbid to take any he doth proceed to take 
more, and will not part with that which he had 
taken. But if he dejijis, and the Owner Wood- 
ward purfues him to beat him Jo as to kill him. It 
is Murder. 

If* a Man goes violently to take another Man's 
Goods, he may beat him off to re/cue his Goods, 9 
B. 4. 281. b. 19 Hen. 6. 31. But if a Man hath 
done a Trejpajs and is not continuing in it ; and he 
that hath received the Injury Jhall thereupon beat 
him to a degree of killing. It is Murder ; for it is 
apparent Malice ; for in that Cafe he ought not to 
Jirike him, but is a TreJpaJJbr for Jo doing. 
L I 33J 4. Fourthly, If a Parent or a Majter be provoked 
to a degree of PaJJion by Jbme Mi/carriage of the 
Child or Servant, and the Parent or Majter Jhall 1 Hawk. 85. 
proceed to correS the Child or Servant with a mo- 
derate Weapon, and Jhall by chance give him an 
unlucky Jlroke, Jo as to kill him ; that is but a Mis- 
adventure. But if the Parent or Majter Jhall ujfe 
an improper Injtrument in the Correction; then if 
he kills the Child or the Servant, it is Murder : And 
Jo was it rejblved by all the Judges of the King's 
Bench> with the Concurrence of the Lord Chief Jus- 
tice Bridgeman, in a fpecial VerdiS in one Grey's Cafe Grey's Cafe, 
found at the Old Baily 10 Oa. 18 Car. 2. and re- vide ante. 
moved into this Court. Grey being a Smith, B. was 2*j ^^^^^ 
his Servant ; he commanded B. his Servant to mend there. 
certain Stamps belonging to his Trade ; afterwards' F °k * 6l « 
he and his Servant being at Work at .the Anvil, ^ 
Grey ajked his Servant whether he had mended the 
Stamps, as he had directed him. But B. the Ser- 
vant having neglefted his Duty acknowledged it to 
his Majter, upon which the Majter was angry, and 

told 
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told him if he would not Jerve him, he Jhotdd Jerve 
at Bridewei; to which the Servant replied, that he 
had as good Jerve in Bridewei as Jerve the /aid Grey ; 
whereupon the Jaid Grey took the Iron Bar npon 
which he and his Servant were working,, and Jlruck 
his Servant with it upon the Skull, and thereby brake 
his Skull, of which the Servant died. This* was 
held to be Murder; yet here was a Provocation on 
a Judden, as Judden a rcjentment, and as Jpecdy 
putting it in Execution ; for though he might cor- 
rect his Servant both for his neglea and unmannerli- 
nejs, yet exceeding meajure therein, it is malicious. 
Every one mujt perceive that this lajl is a much 
Jironger Cafe than this at Bar. 

i. Firft, Grey was working honejtly and fairly at \\o±\ 
his Trade, and jujlly calling to his Servant for an 
account of his Bujinejs ; this Mijcreant was in the 
aflual violation of aU the Rules of Hojpitality. 

2. Secondly, Grey's Aftion was right, as to the 
Jtriklng his Servant by way of Correction ; but the 
Error was in the Degree, being too violent, and with 
an improper Weapon; This of Mawgrtige was 
with a Resolution to do Mijchief. 

3. Thirdly, he had not the leajl Provocation from 
Mr. Cope, until after he had made the firft and dan- 
gerous AjQfault, and then purfued it with the drawing 
his Sword to Jecond it, before Mr. Cope returned the 
other Bottle. But Grey had a Provocation by the 
disappointment his Servant gave him in neglefiing 
his Bujinejs, and returning a Jaucy Anfwer. 

The like in obftinate and perverje Children, they 
are a great grief to Parents, and when found in ill 
A&ions, are a great Provocation. But if upon Juch 
Provocation the Parent /hall exceed the degree of 
Moderation, and thereby in chajtijing kill the Child, 

it 
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it will be Muiden As if a Cudgel in the Correction 
that is ujedbe of a large Jise, or if a Child be thrown 
down and jlamped upon. So jaid the Lord Bridge* 
man and Jujtice Twifden, and that they ruled it Jo in 
their Jeveral Circuits. 

5. If a Man upon a Judden Disappointment by 
another Jhall re/ort violently to that other Man's 
Houfe to expojlulate with him, and with his Sword 
Jhall endeavour .to force his Entrance, to compel that 
other to .perform his Promife, or otherwise to comply 
with his dejire ; and the Owner Jhall Jet himfelf in op- 
pqfitlon to him, and he Jhall pajs at him, and kill the 
Owner of the Houfe, it is Murder, 2 Roll. Rep. 460. 
Clement againjl Sir Charles Blunt, in an Appeal of 
I 1 35] Murder. The Cafe was* that Clement had promised 

a Dog to JSir Charles Blunt $ and being requeued 1 Hawk. 98. 

accordingly to deliver him, refujed, and b$at the Dog 

home to hit Houfe: At which Sir Charles Blunt 

fetched his Sword, and came to Clements Houje for 

the: Dog. Clement Jiood at the Door, and refujed his 

Entry.. Blunt thereupon kills Clement. The Jury 

were merciful, and found this. Faft in Sir Charles 

Blunt* to be but Matijlaughter. Dodderidge was 

clearly of Opinion it was. Murder. But the Lord 

Chief Jujtice was a little tender in his direction to 

the Jury. But Rolls makes this remark* that it was 

ndt infixed upon ,by the Appellants Council, that 2 Roll. 460. 

Clemen t> was, m the defence of his Houje,and that Blunt 

attacked Clement to fdrc? in: It was without all 

quejlknr Murder, though of a fudden heat, for there 

wai no AJjault , made by Clement upon him, nor on 

any of his Friends, but all the violence and ^> rc * was 

on Sir Charles Bhtnfspdt., 

.Haying- in thefe particulars Jhewn what* is not a 
provocation fufficient to alleviate the aS of Killing, 



i Hawk. og. 



I Hawk. 90 
in Notes. 
I Hale 470. 
Stylet 467. 
Quaere if the - 
Cafe be not alfo 
reported 
with fome 
"flight differ- 
ence by Hale 
in 1 H. P. C. 
470. 
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Jb as to reduce it to be but a bare homicide, I will 
now, fecondly, give fome particular Rules, juch as 
are jupported by Authority and general conjent, and 
jhew what are always allowed to be Jufficient provo- 
cations. 

1. Firfi, If one Man upon angry words Jhall make 
an Ajfault upon another, either by puUing him by 
the Nofe, or filliping upon the Forehead, and he that 
is jb ajjaulted jhall draw his Sword, and immediately 
run the other through, that is but Manjlaughter ; 
for the Peace is broken by the Perfon killed, and 
with an indignity to him that received the Ajfault. 
Bejides, he that was jb affronted might reasonably 
apprehend, that he that treated him Si that manner 
might have jbme further dejign upon him. 

There is a Cafe in Stilts 467. Buckner's Cafe. 
Buckner was indebted, and B. and C. came to his 
Chamber upon the account of his Creditor to demand 
the Money. B. took a Sword that hung up, and 
was in the Scabbard, and jiood at the Door with it 
in his Hand undrawn, to keep the Debtor in until 
they could /end for a Bailiff to Arrejl him ; there- 
upon the Debtor took out a Dagger which he had in 
his Pocket and jlabbed B. This was a Special Ver- 
diS and adjudged only Manjlaughter, for the Debtor 
was injulted, and imprifoned injurioujly without any 
Procejs of Law, and though within the words of the 
Statute of Stabbing, yet not within the reajbn of it. 

2. Secondly, If a Man's Friend be ajjaulted by 
another, or engaged in a Quarrel that comes to 
Blows, and he in the vindication of his Friend, jhall 
on a Judden take up a mijehievous Injlrument and kill 
his Friend's Adversary, that is but Manjlaughter ; 
jb was the Cafe, 12 Rep. 87. 1 If two be fighting 

together, 
1 Manslaughter. 



[136] 
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together, and a Friend of the one takes op a Bowl 
on a fudden, and with it break the Skull of his 
Friend's Adversary, of which he died, that is no 
more than Manjlaughter. So it is, if two be fighting 
a Duel, though upon Malice prepensed; and one 
comes and takes part with him, that he thinks may 
have the disadvantage in the Combat, or it may be 
that he is mojl affefled to, not knowing of the Malice, 
that is but Manjlaughter, PL Com. 101. John 
Vaughan and Salijbury. 

3. Thirdly, If a Man perceives another by force Foft. 154. 
to be injurioujly treated, prejfed, and rejlrained of 
his Liberty, though the Perfon abufed doth not com- 
plain, or call for Aid or Ajjijtance ; and others out 
of Compajjion Jhall come to his Re/cue, and kill any 
of thofe that Jhall Jo rejirain him, that is Manjlaugh- 
ter, 18 Car. 2. adjudged in this Court upon a Special 
VerdiS found at the Old Baily, in the Cafe of one TtJT.iX 
t f 37J Huggett, 18 Car. 2. A. and others in the time of ih. P.C.465 
the Dutch War without any Warrant imprejfed B. —Foft. 154, 
to Jerve the Kins; at Sea. B. quietly Jubmitted and 3I * 
went off with the Prejs-Majiers : Huggett and the 
others pur/ued them and required a Jight of their 
Warrant ; but they Jhewed a piece of Paper, that 
was not a Jufficient warrant : Thereupon Huggett 
with the others drew their Swords, and the Prejs- 
Majlers theirs, and Jo there was a Combat, and thofe 
who endeavoured to Rejcue the preJJed Man killed 
one of the pretended PreJ°s~MaJiers. This was but 
Manjlaughter, for when the Liberty of one Subjefi 
is invaded, it affeSs all the rejl : It is a provocation 
to all People, as being of ill example and pernicious 
Confequence. AU the judges of the King's Bench, This Opinion 
viz. Kefyng, Twifden, Wyndham and Morton were ^^y" 1 
of opinion, that it was Murder, becaufe he meddled Fofttr J15 1» 
b b in 
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318, who con- In matter in which he was not concerned : Bat the 
curt with other eight Judges of the other Courts conceived it 

ffile, only Manjlaughter, to which the Judges of the 
judges. King's Bench did conform, and gave judgment ac- 

cordingly. 

1 Hawk. 98. 4. Fourthly, When a Man is taken in Adultery 1 

with another Man's Wife, if the Hujband Jhall jtab 
the Adulterer, or knock out his Brains, This is bare 
Manjlaughter : for Jealoujy is the Rage of a Man, 
and Adultery is the highe/t invajion of property, I 
Vent. 158. Raymond 213. Manning's Cafe* 
% Kcb. 819. If a Thief comes to Rob another, it is lawful to 

2 Brown. 151. Km him ^ if a Man comc$ tQ Rob a Man , g 

Pojierity and his Family, yet to Kill him is Man- 
jlaughter. So is the law though it may jeem hard, 
that the killing in the one Cafe Jhould not be as jus- 
tifiable as the other. 20 Leviticus, 10 Ver. If one 
committeth Adultery with his Neighbour's Wife % even 
he the Adulterer and the Adult erefs Jhall be put to death. [138] 
So that a Man cannot receive a higher Provocation. 
But this Cafe bears no proportion with thofe Cafes 
that have been adjudged to be only Manjlaughter, 
and therefore the Court being fo advifed doth deter- 
mine that Mawgridge is Guilty of Murder. More 
might be faid upon this occajion ; yet this may at 
prefent fuffice to jet the Matter now in quejlion in 

it* 

1 Although this is the higheft poflible invalion of Property, 
a Man is not justifiable in killing another, whom he taketh in 
Adultery with his Wife ; for it favours more of fudden Re- 
venge, than of Self-prefervation ; but this Law hath been 
executed with great Benignity. 1 Hawk, in Notes to p. 90. 
If the Hufband, however, detect the Ravither in the Attempt, 
the Wife calling for Affiftance, it is excusable, fi drfeudendo. 
1 Hale. 486. 4 Black. Com. 181. 

3 In fome books called Maddag's Cafe [in others Maddy's]. 
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its true Light, to /hew how necejjary it is to apply 
the Law to exterminate juch noxious Creatures. 
Upon this Conviftion the Court did direft that Pro- 
cess Jhould be ijjued againjl Mawgridge, and Jo to 
proceed to Outlawry if he cannot be retaken in the 
mean time. 

% Hale 305 it it (aid contrary to this determination, and thofe 
of Mackally, 9 Co. Rep. 70. and Oueby's Cafe 9 St. T. 14. 
m Stra. 766. % L. Raym. 1485. 1 Barnard, 17 — that he had 
rarely known any fpecial verdift where the Queftion was Mur- 
der or Manslaughter, Judgment to be given for Murder, but 
commonly for Manslaughter, y? defendendo. 
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the Houfe, except lodg'd in, 

«+. 

9. Burglary hy fraudulent pre- 
tences, 62, 63, 82. 

io. Clergy and others in the 
fame degree in Burglary, ^f*. 

Carryer. 

1. Robb'd of Goods delivered 
him for Carryage, may In- 
dict as for his own Goods, 

2. Yet if he himfelf fteal Part 
of the Goods, Felony, 81, 
82. 

3. Square why not fo, when he 
takes the whole, 83. 

4. But after he has brought 
the Goods to the Place ap- 
pointed the Contract is de- 
termined, and then the tak- 
ing of all, or part, is Felony, 
83. 

Challenge. 

1. That they have found 
others in the fame Indict- 
ment Guilty not allowed, o. 

2. One Juror peremptorily 
challenged may be drawn 
againft all in the fame In- 
dictment, ib. 

3. A Prifoner challenging, 36. 
Hanged and not prened, ib. 

4. Jurors peremptorily chal- 
lenged, clergy allowed, 34. 

5. No 
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5. No Challenges on Trials by 
Peers, 54. 

Clergy. 

1. In what Cafes allowed, 
party (landing mute or chal- 
lenging peremptorily, 34. 

2. The Court Judge of the 
Reading not the Ordinary, 

**, 5". 

3. Ordinary fined for faying, 
he Read, when he could 
not 51. 

4. Allowed to the Prifoner 
after Plea adjudged againft 
him, 29. 

5. Where allowed and had, 
'tis a clear Purgation and 
Difcbarge, 38,41,93. 

6. Clergy ought not to be de- 
if demanded, 98, 
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Clergy 
ayed. 



103. 

7. How introduced, and why 
allowed to Lay-men, 99 to 
103. 

8. What words in a Statute 
(hall not ouft Clergy, 104. 

9. What breaking of a Houfe 
oufts it, 31, 58, 70. 

10. What Robbing of Houfes 
oufts it, 67, 70. 

11. A Convict of Manflaugh- 
ter may infift to have it, be- 
fore he anfwers an Appeal, 
107, 108. 

12. Robbery, &c. in one coun- 
ty, and goods carried, and 
there tryed in another 
county, where Clergy taken 
away, and where not, 3 5. 

1 3. Clergy and others in the 
fame degree in burglary, 36. 



14. Clergy taken away from 
him who actually gives the 
wound, and not from the reft 
prefent ayding. 

Gonfeffion. 

1. Confeffion may be after 
Not Guilty yielded, 11, 

2. On Examination before a 
Privy Counfellor or Juftice 
of Peace, proved by two 
Witneffes, 18. 

3. Such Confeffions not to be 
Evidence againft others, tho* 
Parties, 18. 

4. Confeffion before a Privy 
Counfellor within the Sta- 
tute 1 & 2 P. M. c. 13, 19. 

Continuance, and Difcon- 
tinuance. 

1. Appeal commenced at the 
Gaol Delivery difcontinued 
by removal into B. R., 90, 

9 1 - 

2. Plea difcontinued on remo- 
val by Certiorari, 93. 

Contra Pacem. 
1. An Indictment may be ai- 
led ged contra Pacem of two 
Kings, 11. 

Contra Formam Statuti. 
1. Where an Indictment ihall 
conclude thus, and where 
not, 34. 

Councellor. 

1. A Councellor a&ing only 
as fuch may be a Traytor, 
12, 23. 

Difcontinuance. 
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Difcminuanct, vide Con- 
tinuance. 
Efcape. 

f . On EJcapeof Felons, Town- 

ihip amerced, 5. 
ft. A Felon secretly helped 

to Efcape it a Refcoe, 45. 
3. Efcapes per negligence of 

Gaolers, 37. 

B*ide*ciyvidt Withiffet. 

1. in Treafon may be of Fafts 
in other Counties, than 
where the Indi&ment layes 

*«*» *5> 33. 

ft* May be privately given by 
the KingS Councel to the 
Grand Jury, 8. 

3. Confeifion on Examination 
not to be Evidence againft 
others, tho' Parties, 18. 

4h Where Evidence of the In- 
tent is neceflary in Felony,77. 

5. Where Concealment is Evi- 
dence of Murder of a Baftard 
Child, 31. 

Examination^ vide Confef- 
fan. 

Execution. 
1. How awarded on Attainders 

by Outlawry, 13. 
a. Hanging not preffing on 

challenging thirty-fix, 36. 

3. One Abjures, after (taken in 
EngUmd) Hands Mute 
banged, 36. 

4. See feveral executed for 
Treafbn,/b. 77. And vridr 
Title and Judgment. 



Fib*}. 



I. Felony cannot be (in taking 
Goods; without Trefpafi, 
*3« 

a. Therefore not by a Lodger 
of theGoodshired, {fedvtde 
foL 8i to 85 contra), 14. 

3. May be notwkhftanding the 
delivery of the Goods, 35, 
8i f 81, 

4. As a Porter or Carrier who 
takes and fells, &r.,*ft, 83. 

5. A Landlord breaking his 
Lodgers Chamber,and fteai- 
ing, &c. Felony, not Bur- 

6. Goods taken from one 
place, and left in another in 
the.fame Houft, 31, 

7. Where breaking a Houfe 
by colour of a Scrvaut is 
Felony, 47. 

8. Where, though the India- 
ment is Felony, the Judg- 
ment may be Trefpafe, 29. 

9. No Felony in a Wife to 
jom with her Huibsnd, 31. 

xo. How a pretended Wife in 
fuch a cafe (hall be indiaed, 
37. 

II. Where, one attainted of 
Felony, or burnt in the 
Hand, may be a Wrtnefi, 
ib. 

xi. Helping a Felon fecretly 
to Efcape, 45. 

13. Pulling down Enclofures 
Felony, 75. 

14. So breaking of Prftbns 
whereby Felons Efcape, and 
in fome cafes Treafon, 77. 

Frejk 
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FreJbSnit. 

i. What it is, determinable at 
diJcretion of the Judges, 96. 

GaoUDeUvery* vide Oyer 
and Tirmimr. 

Gaols and Gaolers* 

i. Imprifonmem by Jufticesof 
Peace in Common Gaois, 37. 

». Prisoners for Treafon and 
Felony to be fcnt to New- 
gate, not Nrwprifin, a. 

3. Gaolers to make more per- 
fect Kallenders, 3. 

4. And to certify Canfes of 
Imprifonment, and take no- 
tice of the fame, 4, 

5. Efcapes per negligence of 
Gaolers, 37. 

Goldfmith, vide Judg- 
ments y 5. 

Goods. 

1. Stolen and (old, reftored 
to the Owner that Profe- 
cutes, 35,48. 

s. Sold to a Broker does not 
alter the property, 50. 

3. Of the Imployer, may be 
laid the Goods of the Car- 
rier, 39. 

4. Delivered to a Porter or 
Carrier, and ftolen by him, 
Felony, 25, 8s, 83. 

5. Taken by a Lodger that 
Hires them, neither Felony 
nor Trefpafs, 24, vide 81 to 
85 contra. 
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6. Taken by the owner of a 
Houfe out of his Lodgers 
Chamber, 84. 

7. Taken out of a Houfe be- 
fore the owner Lodges in it, 

+«. 

8. Taken by colour of Law, 
yet Felony, 47. 

9. Goods forfeited undervalu- 
ed, the Jury amerotd» 84. 

xo. Goods removed from one 
place to another, though not 
taken away if Thief there 
taken, Felony, 37. 

Habeas Corpus. 

1. Of removing Prifoners 
thereby, 4. 

Highways. 

t • A Form of a Conviction on 
view of a Juftice for being 
unrepaired, and an Order 
thereupon, 34. 

Hufband and Wife % vide 

Wife. 

Indictments. 

1. Copies of Indictments for 
Felony not to be given with- 
out fpecial Motion, 3. 

2. Aiding and aflifting cnidam 
ignoto in Treafon, 10. 

3. Contra Pacem of two Kings, 
11. 

4. The Indictment in Latin, 
tho' the Writ in Engiijb, 8, 
is. 

5. Found on private Evidence 
to the Grand-Jury, 8. 

6. A 
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6. A joint Indi&ment feveral 
in Law, o. 

7. Time of the Facl: not ma- 
terial in Treafon, 16. 

S. Where it lays the Treafon 
in one County, yet Evidence 
of Falls may be in other 
Counties*. 15, 33. 

^WheK: it makes* levying 
War the Teeafim/tis lo<ralj 
contra where inferted only 
as an Overt A& to prove 
the Treafon, 16. 

10. How Overt A£b are to be 
alledged. Fide Tit. Overt 
Ms. 

xi. Indiftment of a Soldier 
leaving his Captain without 
licenfe, 49. 

is. When the Indictment is 
to . be- fir levying War, and 
when*/or ccnjpiringtht King's 
Death, 21. 

1 3. Printing Treafonable Po- 
(itions a compafiing the 
King's Death, 2s. 

14. Where for Felony it muft 
btfelomce cepit & ajportavit, 
8s. 

15. Where the Indi&ment is 
for Felony, the Judgment 
may be Trefpafs, 29. 

1 6. One indicted of Burglary 
and Stealing is acquitted; 
cannot fie after indicted for 
Burglary, but may for Fe- 
lony in dealing the Goods 
of another at the fame time, 
30, 5s. Fide Tit. Goods. 

17. Where it may fay ttr fl* 
fortumum, when a Matter 

kills his Servant, or Parent a 
Child, 18. 
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18. For Murder of a Bafe 
Child, it concludes contra 
Pacem generally, and not 
contra formam Statu?, 312. 

19. Where Indictment mail 
conclude contra formam Sta- 
tuti and where not, 34. 

so. Indi&ment of Murder, 
Conviction of Manslaughter, 
89 to 108. 

si. Manslaughter is to be al- 
ledged done voluntarily, 
us. 

ss. Yet Murder is not charged 
pontively, but by conclufion, 
1S5. 

13. Beft to join feveral Crimi- 
nals in the fame Indi&ment, 

24. Where an Indiclment and 
an Appeal are depending, 
the Appeal Shall have pre- 
ference, if defired, 107. 

25. Where Indi&ments are 
more regarded than Appeals, 
95, 96, Vide Tit. Appeals. 

26. How an Indiclment muft 
be laid for robbing Houfcs 
and Perfons, 69, 70. 

Informations. 

1. An Information to be 
againft the Townflup on a 
Felon's Efcape, 5* 

Judgments. 

1. For printing Treafonable 
and Fa&ious Books, 24. 

2. Judgment for Trefpafs 
though the Indi&ment was 
Felony, 29. , 

3. Where 
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3. Where one Handing mute, 

Iudgment to be nre&M, 36. 
n Appeal* a Mute has the 
(amt Judgment at on Indict- 
. merit*, 37. 

5. Judgment on a Goldfinith 
for ndfifyine Plate., 39. 

6. Several Judgments on one 
and the lame Verdict, 77. 

7. Judgment on a Conviction 
of ManHanghter returned, 
though an Appeal of Mur- 
der returned with it, 90. 

I, And the Judgment is to 
have relation to the Convic- 
tion only, 91. 

Judges. 

1. Their Habit on Trials of 

Peers, 54. 
1. Not to deliver their Opinion 

but in open Court, ib. 
3. £Ut*re if afked by the Lord 

High Steward in abfence of 

the Prifoner, ib. 

Jurors. 

i. That they have found 
others in the lame Indict- 
ment Guilty, no caufe of 
Challenge, 9. 

a. One peremptorily chal- 
lenged may be drawn againft 
others m the lame Indict- 
ment, ib. 

3. They may find the Treafon 
at another time than in the 
Indictment, 16. 

4. More than Twenty-four 
may be returned in Crimi- 
nal cafes, ib. 



5. Fined for a Yerdia con* 
trary to the Courts direction, 

i.5£ttf '«..*„**« 
of Goods forfeited, 5!. 

7. Circumstance* inquirable on 
the Stat. 1 Joe. c. S, 28. 

8. In what cafes Jurors may 
have meat and drinke before 
they have agreed, 54. 

Juftkts of Peace. 

1. To certify Recognizances, 
Bailments, 4»V . to the Sef- 
lions, 1. 

%. Turned out of CommHCon 
if take infumcient Bail, or 
Bail where none ought to 
be taken, 3* 

3. Impri ion merit l>y Juftice or* 
IJeacc in common gaols, 37. 

4. On View of Highways un- 
repaired may convict, 34. 

5. fufticcs, &r.may arm them- 
ielves and others, to fupprels 
Riots, Rebellions, &c H 76, 

King* Vide Indi&ment 
and Treafon. 

1. King's Councel are Prose- 
cutors in the King's Cale, 
8. 

a. His Death diflblved the 
Long Parliament, 14, 

3. Though not in Fofleflion, 
yet is the King defaOo & 
deJMte,is. 

4. The King more concerned m 
Intcreft on Death of a Man 
than the Appellant, 95. 

Larceny. 



Tabic of Contents. 



'97 



Larceny. 

i. Cannot be committed by a 
Wife jointly with her Huf- 
band, contra of Murder, 31. 

*. What (hall be (aid Larceny, 
and what Robbery, 68, 69. 

Lend**. 

1. Difference between a Fall 
done there (where Death 
enibe$) and done in a Coun- 
try Town, 40. 

Malice, Envy and 
Hatred. 

1. Their Defitutkm,Dw5naion 
and Import, i*6> 117. 

*« Malice implied defined, 
190. 

3. What it Malice exptefi'd, 
««6,&tv 

Manjkn-Houfe. 

1. A Chamber in Stmerfet- 
Houft, or Whiu-HaU, no 
ManfioarHouic 5 centra of a 
Chamber in the Inns of 
Court, »7. 

a* S^uere of the Room of an 
Inmate, Lodger, Gfe, S3, 

Market-evert. 

1. Goods flolen and ibid there, 
may be reftored to the 
Owner that prosecutes, 35, 
4*. 



Mijprifien $f Treafen. 

1. Concealment, where High* 
Trealbn, and where Mif- 
prinon only, 17. 

s,What requifite to snake 
Mifprinon of Trealbn, ib. & 
si, sa. 

3. Uttering of falfe Money 
knowingly, not Mifprinon 
of Trealon, but a great Mis- 
prision, and finable, 3$. 

Murder and Man- 
fiaughUr. 

1. Where a Pardon of one 
mall extend to the other, 34. 

s. Stat. 3 H. 7. c. 1. extends to 
Murder, not Manslaughter, 

3. Party dying through his 
own Negligence or Dis- 
order, no excufe, s6. 

4. Murder to kill one fuddcnly 
without cauie, 17, is8. 

5. And the fudden Quarrel lies 
on the Prifbner to prove, 

*7, 1*7. 

6. Quarrel m the morning and 
light in the afternoon, Mur- 
der, *.& s*- 

7. Intent to conceal a Baftard 
Child, not Murder within 
the Statute, 3s. 

8. See the difference between 
Murder and Mannaughter, 
40, 80, isi, 1*4. 

9. Verdia for Manslaughter, 
tho* the Court directed 
Murder, 50. 

Vide Indiament of Murder, 

10. Killing 
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10. Killing another in defence 
of a Room in a Tavern, 
juftifiable, 51. 

11. Poifoning is Murder at 
Common Law, 5*. 

is. Words no provocation to 
leften the Crime from Mur- 
der to Manflaughter, 55, 6s» 

13. What will be a Provoca- 
tion, 130. 

14. Two playing at Tables 
fall out fuddenly, and one 
with a Dagger kills the 
other, 130. 

1 5. If they quarrel, and after a 
reafbuabie Time fight, and 
one kills the other, Murder, 
56. 

1 6. But if they fight, prefently, 
only Manflaughter, ib. 

17. Comtra if they appoint a 
place to fight, ib, 

18. Murder notwithftanding 
flying to the wall, 58. 

19. Judges differ if Murder or 
Manflaughter in Htykim 
Hurgifs Cafe, 59* 

so. jfTaflaults B. (without pro- 
vocation) by drawing his 
Sword! fifr. and B. in de- 
fence draws his j they fight, 
and A. kills B. Murder in 
A. f 61. 

si. But if two quarrel and 
fight, and another runs in to 
aid one of them and kills 
the other, Manflaughter, tf. 

as. So if it be in refilling a 
Youth endeavoured to be 
Spirited away, 6s. 

23. Matter correcting his Ser- 
vant with a Bar of Iron 
kills him. Murder, 64, 133. 



14, So where a Hufband 
ftrikes his Wife with a 
Peftle, ib. 

15. Or a Mother her Child by 
kicking and fbunpingon it, 

64,134. 

*6. One killed endeavouring 
to part two fighting, where 
Murder and where Man- 
flaughter, 66. 

*j. A arretted, endeavours a 
Refcue. and another of his 
party kills the Officer, Mur- 
der in A. % 87. 

s8. And fo in one that comes 
in Aid of A. though he knew 
not of the Arreft, ib. 

19. So where feveral attempt- 
in? an unlawful Aft are 
refitted, and one of the Re- 
fitters is killed, all are Guil- 
ty, though not prefent, ib. 

30. But if A. yields to the 
Arreft, and others endea- 
vour to refcue him, and kill 
the Officer, not Murder in 
if., ib. 

31. A. B. C. &c. attempting 
an unlawful Aft, are re- 
fitted by the King's Offi- 
cers, A. kills B. Murder in 
A. but not in C. &c. except 
thev knew of A. % $ defign to 
kill/?., in, 113. 

3s. But if j*. had killed the 
Officer, or in attempting to 
kill him had killed B. CVe. 
Murder in all, 114, 118. 

33. A. and B. fight of Malice, 
A. kills C. coming to part 
them, Murder in A. $n*re 
if fb in B. 114. 

34. Yet 
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34. Yet a Conftable or other 
coming to keep the Peace is 
killed, not Murder except 
he declares, or the party 
knows he came to that in- 
tent, 115, 116. 

35. A. Gfr. come riotoufly to 
the Houfe of B. C. periuad- 
ing Peace, 11 killed by a 
Stone thrown at random 
orer a Wall by one of A.*% 
Servants, Murder in all, 
116. 

36. So where federal defign a 
Felonious Aft, and in doing 
thereof another is killed, 117. 

37. A. without provocation 
throws a Bottle at B. and 
immediately draws his 
Sword, B. returns the Bottle 
and ftrikes A* A, ftabs B. 
Murder, no, 125, 126. 

38. What may be done or not 
dontjedefendendo f i%9to 1 30. 

39. One within the words of 
the Statute of Stabbing, not 
within the reafon of it, 136. 

40. What provocation may 
extenuate the Crime, 130 to 

138. 

41. Ancient and later Accep- 
tations in Law of the words 
Murder and Homicide, 121 
to 125. 

42. Killing for making a wrv 
mouth or giving a fcoffe is 
murder, 39, 40. 

MuUy vide TryaL 

Oath. 
1. The Oath of Allegiance 
not properly fo, 38. 



a. The Oath of a Coroner on 
admitting the Examination 
of Witnefles taken by him 
to be read in Court, 55. 

Overt Afit. 

i. How to be laid in Indift- 
ments, 8, 9. 

2. Words Overt Afts to prove 
Treafon, 13. 

3. So is aiTembling together, 
advifing or conlulting, 15, 

17. 

4. Whether to be laid in the 
lame County or not, 15. 

5. Overt Afts to prove a Con- 
fpiring to levy War, 20. 

6. Consulting to levy War, an 
Overt Aft of Conipiring the 
King's Death, 20, ai. 

7. So confpiring with a Fo* 
reign Prince to invade the 
Realm, ai. 

8. So printing of Treafonable 
Portions, &c, 22, 23. 

Outlawry. 

x. How Execution is awarded 
thereon in Treafon, 13. 

Oyer and Terminer. 

1. The General Commiflion 
of Gaol-delivery, 9c, more 
eligible to try Criminals 
than a Special Commiffion 
of Oyer and Terminer, 7. 

2. Commiffion of Oyer and 
Terminer may Sit, Inquire 
and Try all in one Day, 77. 



lOO 



I'M of Contents. 



Papifts Rtcufijwt. 

i • One Co proclaimed u to ap- 
pear in perfon at the Affixes, 
and to be in Cuftody, 35, 

PanmeL 

i» Mw be fevered where feveral 
Pritoners are in one Indict- 
ment, 9. 

a. More than Twenty-four in 
Criminal Cafes, and before 
Wtfl* a. cap. 38. in Civil, 
16. 

Parliament. 

1. Long Parliament diuolved 
W the King's Death, 14. 

a. The Authority thereof no 
excufe for Treason, ik 

3. Sir Bdw. Coke's Errors 
touching Parliaments, ai. 

Pardon* 

1* Of Mannaughter not to 
extend to Murder, 14, 

a. A Pardon pleaded confef- 
feth the Fact, and is waved 
by pleading Not guilty after, 

*5. 

3. Gloves due to the Judges 
on allowance of Pardons. 
ib. 

4. Pardon void, becatoe no 
mention therein that the 
party had abjured, *8. 

5* Pardon for Tranfportation 
is Conditional, 45. 

Purs. 
1. The manner of their Trial 
besoae a Lord High Steward, 
54* 



a. They cannot wave their 
Trial far Peers, 56. 

3* Verdict of the greater num- 
ber, number good if Twelve 
agree,**. 

4. The High Steward not to 
foeak with the Peers in ab- 
sence of the Priibner, 57. 

5. If not agreed of their Ver- 
dict, whether they are to be 
kept together, or may go to 
their Houses, 16. 

6. Thofe Peers before whom 
the Indictment is sound may 
Try, $*, 

Ptyfimng. 

1. Of Principals and Accef- 
faries therein, 5a, 53. 

a, The Reafon of making the 
Stat. 1 E. 6. cap. 1a, 115. 

Principal and jtccejfary. 

1. Where one acquitted at 
principal may be indi&ed 
as acceflary, »6. 

a. Principals maybe abfent in 
Murder by Potion, 51, 53. 

3. Principal Abfent,yetOuiity, 
though he that gave the Per- 
ron Not-girihy by reafon of 
Madnefi, 53. 

Printing 

i. Of Treasonable and Sedi- 
tious Books, tcc. f 22, 23. 

Prifoners, vide Reprieve. 

1. For Treaibn not to be in 
Fetters at their Trial, 10. 
a. For 
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i. For Felony not to be dis- 
charged during the interval 
of SefEons, but on good 
Bail, 3. 

3. Of the Tranfportation of 
Prisoners, 4, 45. 

4. Where a Prifoner brought 
to Judgment, pleads, and is 
overruled, his firft Plea is 
peremptory, 29. 

5. A Prifoner fecretly helped 
to Efcape a Refcue, 45. 

6. Of breaking Prifons where 
Traitors or Felons are, 77. 

7. One prifoner witnete for 
another, 38. 

Property. 

1. A Special Property where 
Goods are hired by a 
Lodger, 2 4. 

2. And fo it feems where de- 
livered to a Carrier, fed 
quere, 39. 

Quakers. 
1. Seditious meeting of, 69, 

9uarrelling y vide Title 
Words. 

Reprieves. 

1. Not to be where Clergy is 
oufted, but in open Semons 
without the King's Exprefs 
Warrant, 4. 

Refcue. 

1. By fecretly helping a Felon 
to Efcape, 45. 

2. Refcuing a Youth endea- 
voured to be fpirited away, 
62. 

D 



3. One arretted endeavours to 
be refcued, and one of his 
Party kills the Officer, 87. 

Reftitution. 

1. To the Owner Profecutor 
of Goods fold in Market 
overt, 45. 

2. See Folio, 47, 48, 49, 96. 

3. Restitution not to be in 
Robbery unlets the Jury find 
the Frefh Suit, 96. 

Robbery. 

1. Where done by colour of 
lawful Pretence, 43, 44; 

2. Robbery and Burglary by 
fraud, 62, 82. 

3. Robbery of a Houfe before 
the Party Lodges in it, 46. 

4. What a Robbery within the 
Statutes that ouft Clergy 
therein, 67, 68, 69. 

5. What a Robbing of Houfes, 
69. 

6. What a Robbing of Per- 
fons, 70; 

7. Robbery, &c. in one county, 
and goods carried and then 
tryed in another county, 
where clergy taken awav 
and where not, 35. 

SeJJions, vide Adjournment. 

1. Of certifying Recogni- 
zances, Appearances and Ex- 
aminations thither, 1, 2. 

Soldiers. 

x. Soldiers departing from their 
Captain without leave, in- 
dictment of, 4.9. 

9 2. What 



202 



Table of Contents. 



a. What conftitutes a depart- 
ing, 50, 5". 

Statutes. 
Mag. Chart, cap. 9. and Marl' 

bridge, cap. %$. of killing per 

infortunium, 113. 
Wefttn. «. cap. 13. of Bills of 

exception, 15. 
Weftm. a. cap. 38. of the re- 
turn of Jurors, 16. 
10 Ed. 3. cap. ». fif 13 R. z. 

cap. x. againft Pardons of 

Murder, 124, 1*5. 
%S E. 3. cap. 5. Clerks to be 

charged with all Felonies at 

once, 41, 4ft, 1 o». 
25 E. 3. cup. 8. of comparing 

the King's death, *o. 
5 if. 4. cup. 5. of cutting out 

Tongues, and pulling out 

Eyes, 65. 
3 H. 7. cap. 1 . of Committing or 

Bailing for Murder, %$ t 91 

97, 103, 104. 
3 if. 7. art. 3. of Gaolers mak- 
ing KaDenders, 3. 
7 //. 7. a*/. 1. if. 8. cap. 5. 

of ibldiers, &c, 46. 
ft 1 if. 8. o^. 11. Reftitu- 

tion of ftolen Goods, 36, 

4«, 9*. 
23 H. 8. cap. i.fif 5 £ 6. cap. 
9.25 /J. 8. r. 3. »8 ff. 8. c. 
1. 3ft if. 8. r. 3. of oufting 

Cler gy»35 to 37, 67 to 70, 
103. 
1 E. 6. r<#. 12 # 5 # 6 JBf, 
6. a#. 11 QT 1 Jlto\ Mp. 1. 
of Witncfles in TrcaJbn, 17, 

49- 
1 E. 6. cap. 1 2. of Poyfoning, 

5*» «*5. 



1 E. 6. cap. 1 ft. of Breaking 

Houfes, 69. 
1 Mary cap. ift. of pulling 

down Enclofures, 75. 
1, ft. P. M. cap. 10. of Trials in 

Treafon, 18, 49. 
1, ft. P. M. cap. 11. of Counter- 
feiting Moneys, 50. 
1, ft P. M. cap. 13. of Ex- 
amination of Prifoners, 19. 
8 Elix. cap. 4. & 18 £fe. r<#. 

7. of Clergy, 41,41,70, io*. 
31 Ms. cap. ift. Reftitution of 

ftolen Horfcs, 36, 48. 
39 Eli jr. cap. 1 5. Oufting Clergy 

for robbing Houfes in the 

Daytime, 31, 69. 
1 Jac. cap. 8. of Stabbing, 28, 

38, 104,136. 
1 Jac. cap. 11. of Polygamy 

27, 80, 104. 
3 Jac. cap. 4. of the Oath of 

Allegiance, 38. 
13 Car. 2. cap. 1. of confpiring 

to levy War, Sfr., 19. 
16 Car. ft. — for fupprefling 

Conventicles, 38. 

Tales. 
1. Returnable immediate at the 
Gaol-delivery, 7. 

Ttme. 

1 The Year afcertained, tho' 
not alledged in what King's 
Reign, 10. 

ft Time of the Fad not ma- 
terial in Indictments o{ 
Treafon, 16. 

3 Time for Appealsa Year and 
Day after the Murder, 25. 

4 Time for Tranfportation 
feven Years, 4. 

5. But 



Table of Contents. 



203 



5. But after five Years to have 
Lands affigned, 45. 

Townjbip. 

1. Amerced for an Efcape of a 
Felon on Death of a Man, 5. 

Tranjportation. 

1. Not to be perpetual, but 
only for feven Years, 4. 

a. Such after five Years to 
have Lands affigned them in 
the Plantations, 45. 

Treafon. 

1. In comparting the K/s 

Death, 8. 
a. One acting as a Councellor 

only, yet a Traitor, 12, 23. 

3. So if one (hews his liking 
or approbation, 11. 

4. So acting as a Soldier, 
though by command of his 
Superior Officer, 1 3. 

5. So though acting by Autho- 
rity of the Parliament, 14. 

6. May be found feveral Years 
before the time alledged in 
the Indictment, 16. 

7. Where Concealment is 
Treaibn, and where Mif- 
prifion only, 7, mi. 

8. Several agree to levy War, 
and forae of them only do it, 
Treaibn in all, 19. 

9. Confpiring to levy War 
made Treaibn by Stat. 13 
Car. a, 19. 

1 o. Printing Treaibnable Pofi- 
tions a compaffing the K.'s 
Death, 22. 



11. Uttering of falfe Money 
knowingly, neither Treafon 
nor Mifprifion of Treafon, 

33- 

12. What Witnefles are requi- 
fite to prove it, Fide Wit- 
nefles. 

13. Several Special Verdicts in 
Cafes of Treafon, 72, &c. 

14. The Judgment therein to 
be given by the Chief 
Juftice, zi. 

15. Pulling down Bawdy- 
houfes, breaking open Pri- 
fons in general, Treaibn, 70, 

7*. 

16. Where pulling down En- 
clofures, breaking Prifons, 
&c. is Treaibn, and where 
Felony, 75, 76, 77, 

17. Nomine Treaibn in the In- 
tention by Statute, which 
was not Treafon in the 
Execution at Common Law, 

76. 

18. Aflembling to expulfe 
Strangers, remove Counci- 
lors, reform Magiftrates, de- 
liver Prilbncrs, throw down 
Inclofures, &c. Treafon, 

19. And fo with thofe that 
join with them, though they 
know not their intent, 77. 

20. What (hall be nud a Coun- 
terfeiting the Great Seal, 80. 

Trial. 

i. Trial by the General Com- 
miffion of Gaol-delivery bet- 
ter than by a Special Com- 
miffion 



204 

million oiOjir and Terminer, 

7* 

2. Several Prifoners for Trea- 
fon try'd together, 8. 

3. Their Irons to be taken 
off while trying, io. 

4. Immediate Trial on plead- 
ing non eadtm perfima, 1 3. 

5. One ftanding mute, his 
Thumbs tied with Whip- 
cord, 27. 

6. Where fuch (hall be preffed 
and where proceeded with to 
Trial, 36. 

7. On Trials by Peers the 
Prifoner cannot challenge, 

54* 

8. A Peer cannot wave his 
Trial by Peers, 56. 

Uttering Falfe Money, 

1. Uttering falfe money, know- 
ingthe coiner, treafon, taking 
it and knowing it falfe utter- 
ing it no treafon but crime 
flnenble, 57. 

Variance* 
1. In a Letter of the Surname, 
not allowed, zi. 

Verdicl. 
1. Verdift by the Peers is 
good, if only the greater 
Number (being Twelve) 
e, 56, 



Table of Contents. 



2. Whether Peers not agreed 
of their Verdicl are to be 
kept together or fent home, 

57- 

3. Special Vcrdi&s in Cafes of 
High Treafon, 72, &c. 



4. On one Special Vcrdift 
againft leveral Prifoners 
feveral Judgments, 77, 78, 

79- 

5. A Verdia not fo ftriftly 
tied to Form as an Indict- 
ment, 112. 

6. Where a Fad is found 
done, it is implied it was 
voluntarily, except fpecially 
found otherwife, 112. 



WitneJJes. 

1. WhatWitneflesneceflaryto 
prove overt A&s in Treafon, 
9, 18. 

2. Commiflioners for the Trial 
may be WitnerTes in Trea- 
fon, 12. 

3. So may Confederates in the 
fame Treafon, 17, 33. 

4. Where a promife of Pardon 
fhall difable a Witnefs, 18. 

5. Two to prove Treafon 
which may be the lame that 

£ve Evidence of finding the 
dftment, 18. 

6. One Witnefs in Treafon 
enough at Common Law, 

49. 

7. One burnt in the Hand for 
Felony allowed a Witnefs, 

37. 

8. Witnefles dead or unable 
to travel, their Depofitions 
read, 55. 

9. So if detained by procure- 
ment of the Prifoner, #. 

io. One prifoner witnefs for 
another, 38. 

mvn. 



Table of Contents. 



Wives. 

i. Having two Wives, one 
whereof is divorced caufa 
Adulterij or Setriti*, not 
within the Statute of i Jac. 
cap. ii, 27. 

%. A Difference where the firft 
Wife is Married in France, 
&c, and the fecond here & 
e contra, 79, 80. 

3. She cannot commit Larceny 
or Felony jointly with her 
Hufband, contra of Murder, 
31. 



205 

4. A pretended Wife, how to 
be indicted in Felony, 37. 

5, Of killing an Adulterer, and 
the provocation of Adultery, 
'37. 

Words. 

1. No provocation to kill a 
Man, nor will they leflen a 
Crime from Murder to Man- 
daughter, 55, 65. 

2. If two Quarrel in Words, 
and after a reafonable time 
Fight, and one is killed, Mur- 
der, 56. Fide plus of Quar- 
relling Title Murder, &c. 



The references to the new cafes arc printed in red and 
folios given are thofe of the prdent edition. 



THE END OF THE TABLE. 



±\#T, *&&■$. 



A TREATISE UPON THE LAW AND 

PROCEEDINGS IN CASES OF 

HIGH TREASON, etc. 



TREATISE 



UPON THE 



LAW and PROCEEDINGS 



IN CA8BS OP 



HIGH TREASON, &c 



BY A BARRISTER AT LAW. 



LONDON: 

PRINTED POR THE AUTHOR, 

BY A. STRAHAN AND W. WOODFALL, 

LAW PRINTERS TO THE KING'S MOST EXCELLENT MAJESTY, 

AND SOLD BY WHIELDON AND BUTTERWORTH, 

IN FLEET STREET. 

I 793- 



E £ 



PREFACE. 




HIS curfory treatije upon the law of High 
Treajbn is presented fto publick perujal, 
not with the pride of confidence, but with 
the humility of diffidence ; the days of 
insinuating prefaces are no more ; fifiion 
cannot borrow the charms of truth, nor ignorance 
ereS the Jlandard of Jcience. The popular mind, 
from the gradual diffufion of knowledge, and repeated 
aSs of observation, has acquired the habit of judging 
for itfelf ; and however circumjlances may delay the 
fall, every work mujl ultimately Jland upon the broad 
or narrow bajis of merit. 

Since therefore criticijm is no longer repojed in 
the hands of dulnejs, nor merit at the mercy of 
caprice, the Author Jbothes not the brow of cenfure 
by flattery, nor deprecates his Jentence by fubter- 
fuge ; but wijhes to atone for the many errors of his 
work by an early and ingenuous confejjion. And 
if the Publick regards with the fondnejs of a parent, 
even this mutilated offspring of the brain, Juch fos- 
tering effefls cannot fail to brighten his projpefis, 
and excite the liveliejl Jentiments of gratitude. 

But, however despicable the execution may appear, 
the importance and utility of the JubjeS may per- 
haps 
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haps command attention ; thefc laws are not made 
to Jlrengthen the bloody hands of tyrants, or guard 
the pavilions of lujl; but for the preservation of 
one, who from the earliejt dawn of his reign has 
watched over and protected the dearejl interejls of 
the country, and who jits not on high, jurrounded 
by the might and terror of Kings, but is enthroned 
in the hearts of his People. 

Since therefore the King, by his virtues and pre- 
rogatives, protefls the ConjUtudon ; the Conjlitudon, 
in return, proteSs him by its laws. 

Sceptered happinejs is not enviable. The prince 
that embraces the nation as a family, has engage- 
ments that never ceaje, and cares that never end. 
Every joy gladdens his heart, and every cry pierces 
his foul. The brighteji jewel in the royal diadem is 
jujlice, and the fairejl flower is mercy. The noblejl 
attribute of the fcepter is prerogative, which is not, 
nor cannot be, invejled in the crown, for purpojes of 
opprejjion, but is continually exerted for the good of 
the Community. 

This is the mojl awful period that can engage the 
attention of man ; witnejs the Jblemn jcenes that 
are aSing upon the theatre of a neighbouring king- 
dom. In thoje polluted jpots, where holy altars 
blazed, clouds of carnage ajcend the Jkies ; dejpair 
and difmay are the conjequences of that fatal catas- 
trophe which annihilated the political exijlence of 
France, and eclipjed, in a moment, the gaiety of 
nations. But, enough. The breath of tradition 
and the annals of hijtory will tranfmit the execrable 
deed, to the indignation of dijlant ages. The exiled 
clergy of France have experienced the wonted 
generojity of the Englijh nation. Their ill-fated 
dejiiny and the mif-guided counjels that occasioned 

it, 
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it, jat heavy on the jbul of their dying patron ; it is 
our duty, therefore, to continue the Jweets of charity, 
towards objefis, whoje only crimes are fidelity to 
their God, loyalty and attachment to their king, and 
love for their country. 

Theje laws of Treajbn breathe a Jpirit of mildnejs 
and indulgence to the jubjeS. The learned bijhop 
Burnet obferves, that their promulgation Jeems 
adapted to give encouragement and Jecurity to 
traitors. Certainly, the requisition of two witnejjes 
to an overt aft, is an advantage that mujl always 
jupport the caufe of innocence. Since our criminal 
code has advanced towards perfection, no long and 
black catalogue of traitors jlares us in the face. No 
Jlar that Jhines in the political hemisphere, will ever 
again fall a Jacrifice to fiSitious treajbn. Our nobles 
will not be cut off in the pride of honour and flower 
of youth, nor our Jiatejmen breathe their lajl for 
Jerving their country with zeal. No Sidney will 
Jlain the page of hijlory — No RuJJel will drop 
innocent blood on the Jcaffold. 

One word of the prejs. The liberty of the prejs 
is the palladium of the constitution, but its licentiouf- 
nejs is Pandora* s box, the Jburce of every evil. 
Factious leaders have in all ages called themjelves 
the People ; they point out to the multitude by virtue 
of this ajjumed authority, grievances that exijl only 
in imagination, and promife thoje Jcenesof happinejs 
which can never be the lot of the many. But theje 
men know full well the remedies they adminijler ; 
they prescribe a Jbothing cordial, which produces the 
agonizing convuljions of poifon. Theje men give 
the tone to the multitude, and the cry that their 
High MightineJJes have echoed for the prejent day, 
is the liberty of the prefs. But let the votaries of the 

prejs 
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prejs remember, that no government, andent or 
modern, ever yet enjoyed half jiich an unbounded 
freedom of publick dijcujjion at our own, and that 
unlejs the prejs is rejlrained and new-modelled, this 
cenjbrial power, as it is called, will jbon become 
the legijlative. In the Athenian government, the 
court of Areopagus punijhed wits and libellers with 
death. In the Roman common-wealth the liberty of 
writing was curbed by the jeverejl laws. In modern 
days, the Spanijh inquijition is not yet forgot. Venice 
watches her prejs with* juch jealoujy and vigilance, 
that the fundamental maxim of the jlate is, Jilence 
in publick affairs ; and in bleeding France the people 
are deprived of exprejjing even their thoughts. In 
our own government as a grateful return for as much 
unlimited enquiry into political meajures as is con- 
jijient with the wellfare of the jlate, the enemies of 
our country would fain perjuade us, that the liberty 
of the prejs is in danger of annihilation, and to be 
again fubjefi to the rejlrifiive power of a licenjer, 
and learning engrojjed as the jlaple commodity of 
the kingdom. The words of their adored Milton 
apply to themjelves. 

" They baul fox freedom in their fenfelefs moods, 
" And ftill revolt, when truth would fet them free 5 
" Licence they mean, when they cry Liberty" 

All Europe is in arms, and the happinejs of mil- 
lions depends on the event. This is not a war of 
conquejl, ambition, or aggrandizement ; not a war 
of commerce, or for territorial acquisition. But it is 
jingularly conspicuous for implicating the quejlion, 
whether the elements of civil jbciety are to be dis- 
organized, and reduced to a chaos. It is a war 
undertaken, becauje the balance of the world trem- 
bles on it's beam. Under theje circumjlances, the 

Britijh 



Preface. 7 

Britifh nation awakes at the early call of danger ; 
while vijions of immortal glory, and dreams of 
victorious rapture Jwim before the warrior's eyes. 
Like an eagle /he mues her mighty young, and 
jbaring aloft, kindles her undazzled eyes, at the full 
mid-day beam. Whiljl the inferior birds of prey, 
glutted with rapine, and foul with blood, are feared 
at the fight, and by difcordant and dreadful notes 
prognojlicate their future fall. 

Amid this ardor of loyalty, and vigour of pre- 
paration, it is the duty of every citizen to ajjbeiate 
with good men, for the preservation of domejlic 
peace, and for thoje concerns which are neareji and 
dearejl our hearts, liberty and life. A late attempt 
to overturn the conjlitution has been prevented by a 
manly and unbiajjed appeal to the Jentiments of the 
nation. For this Jignal favor, and for the Juccefs of 
our arms and internal tranquillity, let us not forget 
to ajfail the willing ears of that omnipotent proteftor, 
who was the objefi of Wolfefs pathetic lamentations 
in the lajl moments of expiring grandeur. From 
the experience of the pajl, we may hope with con- 
fidence, that the Jiorms of faftion will never Jhiver 
thoje beauteous laurels of liberty, which have Jo 
efFeSually withjlood the decays of time, and the 
ravages of prerogative ; and that no malignant cloud 
will force the untimely jetting of that genial fun, 
which jhines with a mighty lujlre, in the eyes of all 
the world. 

London ) March 4, 1793. 




CONTENTS. 
CHAP. I. 

OP HIGH TREASON. 

%• the Pagination rtfirs to the Edition of 1793 ; tbt figwru hung 
given in tie margin of this Edition, 

Page 

kIGHTreafon 1 

Who may commit it .... 2 

[£ Aliens ...... 5 

Embafladors 8 

Trcafon by the Common Law . . 11 
— by the ftatute 25 Ed. 3. . .14 

Who is a king within the aft 17 

Compafling the king's death 19 

Levying war, an overt aft . . . . . 24 

Traitorous correfpondence with foreigners 26 

Words 29 

Publications 31 

Levying war 34. 

Adhering to enemies 40 

Killing the chancellor, &c. 45 

Treafons by various ftatutes 47 

Puniihment ^3 

Principals and acceflbries 55 

CHAP. II. 

OP MISPRISION OP TRBASOM. 

Mifprifiofl what .' 57 

Puniihment 6% 

F F CHAP. 



io 



Contents. 



CHAP. III. 

OP FELONIES AND OTHER OFFENCES AGAINST THE KING 



AND GOVERNMENT. 



Felonies againft the privy council 

— — by ferving a foreign fate 

Imbezzling floret of war 

Defertion . . • 

Praemunire • 

Pains and penalties . 

Libels 

Contempts againft the king's title 



Puniftunent 



againft the king's prerogative 



Page 

65 
66 

69 
71 
74 
«3 
«4 

96 

9« 



CHAP. IV. 

OF THE PROCEEDINGS IN CASES OF HIGH TREASON, &C. 

Indictment 101 

Venue io» 

Charge 105 

Overt aft 106 

Conclufion of the indictment 111 

Information . . • • . • . 1x4 

Parliamentary impeachment 117 

Proccfs . 119 

Copy of indictment and pannel 121 

Counfel 126 

Arraignment • . ..... . 128 

Pleas to the jurifdi&ion 129 

■ in abatement 131 

in bar . 131 

Demurrer •' 139 

Challenge 139 

Witnefles 144 

Evidence 147 

Vcrdia 152 

Judgment , . 154 



CHAPTER 





CHAPTER I. 
Of High Treafon. 

REASON, generally fpeaking, is the 
breach of jbme particular duty, which 
the inferior is bound to pay to the jupe- 
rior. It is divided into High Treajbn 
and Petit Treafon. 
High Treafon is a renunciation of that allegiance, 
either natural or local, which is due from every man, 
who lives under the King's protection. It is a crime 
levelled immediately at the perfon of the King, or 
the tranquillity of the kingdom ; and is called High 
[2] Treajbn on account of the majejly of the perjbnage 
againjl whom it is committed. 

Petit Treafon, which is a breach of private duty, 
is the malicious killing of one, to whom obedience is 
due. As when a Jervant kills his majler, a wife her 
hufband, or an ecclejiajlic his prelate. 

There are three kinds of High Treafon. 

I. High Treafon by the common law. 
II. By the Jiatute 25 of Edward 3. 
III. By fubfequent Jlatutes. 

Before 
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Before we enter into a Juccejji ve dlfcuflion of theje, 
It will be proper to conjider, what perjbns are capable 
"of committing this crime. 

Every jubjeft of Great Britain^ whether eccle- 
jiajlical or temporal, man or woman, if of the age of 
discretion, and of jane memory, may be guilty of 
high treajbn. 1 If a married woman commit high 
treajbn, in the company of her hajband, or by his 
command, Jhe is punijhable as if unmarried; for in [3] 
a crime of Juch magnitude, the prejumption of coer- 
cion by the hufband, is no excuje. 8 A Jbldier can- 
not jujtify, by the command of his juperior officer, for 
as the command is traitorous, Jo is the obedience. 3 
Neither can a man jujtify by acling as counjel. 4 
Formerly, madmen were punijhed as traitors, 5 but 
now they are not punijhable, if the crime is com- 
mitted, during a total deprivation of reajbn. 6 

If a man by perjbnal force, and prejent fear of [4] 
death, be compelled to join rebels or enemies, in acls 
of rebellion or hojlility, it is held an excuje, but the 
party mujl jhew, that it was an afiual force, and 
that the traitors were left as jbon as pojjible. Theje 
points were ruled in Macgrowther*s cafe, in the re- 
bellion of 1746. 7 And thoje that jupplied Sir John 

OldcaJiU, 

1 t Hawkins's Pleas of the Crown 8. 

* Id. p. 4. x Hale's Pleas of the Crown 47. 

* Refolved by the judges, in the cafe of Axtell, a foldier, 
who commanded the guards, upon the trial and murder of 
Charles the Firft. Kelyng. 16. (3rd Ed.) 

4 Cooke's cafe, who managed the charge againft Charles 
the Firft. Kelyng. 28. (3rd Ed.) 

1 6 Bacon's Abr. jth edit. 503 5 other editions 5 B. Abr. 109. 
33 Hen. 8. c. 20. 

* x Hale 37. 4 Blac. Com. 24, 25. The cafe of Lieu- 
tenant Frith at the Old Bailey 1 790. 

7 Foft. 13. 217. 9 Sta. Tri. 567, 568. 
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Oldcqftle and his accomplices, then in rebellion, with 
provisions, were acquitted. Becaufe it was found to 
be done, pro timore mortis, et quod recefferunt quam 
citb potuerunt} 

The hujband of a Queen regnant, as was King 
Philip, may commit high treajbn. So may a* Queen 
eonforty again]! the King, her hujband. Such were 
the cafes of Queen Ann BoJeyne and Catharine 

[5] Howard; 2 for they are considered in the eye of the 
law, as difiinfi perjbns, for many purpojes. 3 

Aliens may commit it ; for as there is a local pro- Aliens. 
tefiion on the King's part, Jo there is a local 
allegiance on theirs. 4 There is no dijlinftion 
whether the alien's fovereign is in amity or enmity 
with the crown of England. If during his rejidence 
here, under the. protection of the crown, he does that 
which would conjlitute treajbn in a natural horn 
Jubjefi, he may be dealt with as a traitor? So 
alfo if he rejides here, after a proclamation of war, 
between the two jbvereigns; unlejs he openly 
removes himfelf, by pajjing to his own prince, or 
publickly renounces the king of England's protection, 
which is analogous to a dtffidatio, or defiance ; and 
then under juch circumjlances he is considered as an 

[6] enemy. 6 Thus the Marquis De Guifcard, a French 
papijl, rejiding here during a war, under the pro- 
tection of Queen Anne, was charged with holding a 

traitorous 

1 1 Hale 50. 139. 141. But an apprehesfion, however well 
grounded, is no excufe. i Sta. Tn. 49. 4 Blac. Com. 30. 
83. 8 Sta. Tri. 56 (by Howell). 

* Principles of Penal Law 115. 

' 3 Coke's Inft. 8. 6 Bacon's Abr. 5th edit. 503 5 in other 
editions 5 B. Abr. 109. 

4 7 Coke's Reports 6. Calvin's Cafe. 

1 1 Hale 60. • 1 Hale 91. 
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traitorous correspondence with France. And two /V- 
tuguefe were indiSed and attainted of high treafon, 
for joining in a conspiracy with Dr. Lopez to poifon 
Queen Elizabeth. 1 

If an alien, during a war with his native country, 
leaving his family and effefis here, goes home, and 
adheres to the King's enemies, for the purpofes *f 
bojlility, he is a traitor ; for he was fettled here, and 
his family and effe&s are jlill under the king's 
protection. 8 In declarations of war, it has been 
frequently ufual to except, and take under the pro- 
tection of the crown, fuch rejident aliens, as demean 
themfelves dutifully, and neither ajjijt or correfpond 
with the enemy. In that cafe they are upon the [7] 
footing of aliens coming here by licence or fafe 
conduct, and are conjidered as aliens amy.* 

If an alien enemy invades the kingdom in a hojlile 
manner, he cannot be indieled for treafon, for he 
owes the King no allegiance, but may be proceeded 
againjt by martial law. 4 If an alien is charged with 
a breach of his natural allegiance, he may give 
alienage in evidence, for he is charged with a breach 
of that fpecies of allegiance which is not due from 
an alien. 

Alien merchants are protcScd by the Jtatute Jlaple, 6 

in 

1 7 Coke's Rep. 6. Calvin's Cafe. Dyer's Rep. 144. 
Sherley's Cafe. 

* 1 Salkeld 46. 1 Ld. Raymond 182. Fofter's Crown 
Law 185, 186. 

* By all the judges, January 12, 1707. Fofter 185. 

« 7 Coke's Rep. 6, 7. Perkin Warbeck's Cafe. 1 Hale 
59. 100. 

* Cranburn's Cafe. 4 Sta. Tri. 699, 700. 

6 27 Ed. 3. Stat. 2. cap. 17. Magna Charta. ch. 30. 
* Inft. 58. 
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in cafe of a war, which provides, that they Jhall have 
[8] convenient warning, by forty days proclamation, or 
eighty days in caje of accident, to avoid the realm ; 
during which time they may be dealt with as traitors, * 
for any treasonable aS : if after that time they rejlde 
and trade here, as before, they may be either treated 
as alien enemies, by the law of nations, or as traitors, 
by the law of the land. 1 

It is a quejlion, whether the general exemption Embaffadon. 
of embajfadors from the cognizance of the municipal 
tribunal, extends to treajbn ? On the one hand, there 
is a pojitive breach of local allegiance, on the other, 
an infringement of the privilege of perjbnal invio- 
lability, universally allowed by the law of nations. 8 
Lord Coke maintains " that if an embajjador com- 
" mits treajbn, he lojes the privilege and dignity 
[9] " °f an cmbajfador, as unworthy of Jo high a place, 
" and may be punijhed here, as any other private 
" alien, and Hot remanded to bis fovereign, but of 
"curtejfyj Moji writers agree that an embajjador 
" conjpiring the death of the King, or raijing a re- 
" bellion, may be punijhed with death. But it is 
" doubted, whether he is obnoxious to punijhment 
44 for bare eon/piracies of this nature. 4 

The Bijhop o/Roj/e, embajjador from Mary Queen 
of Scots, to Elizabeth, was committed to the tower, 
as a confederate with the Duke of Norfolk, for cor- 
responding with the Spanijh miniflry, to invade the 
kingdom ; he pleaded his privilege, and afterwards, 
having made a full confejfion, no criminal procejs 

was 

1 1 Hale 93, 94. 

* % Burlamaqui's Natural and Politic Law 367. 4 Inft. 

*53. 

» Id. 153. 

4 1 Roll's Rep. 185. 1 Hale 96. 97, 99. 
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was commenced. 1 The Spanifh embajjador for 
encouraging treafon, and the French. embajjador for [io] 
confpiring the fame queen's death were only repri- 
manded. Doctor Story was condemned and executed, 
but he was an Englijbman by birth, and therefore 
could never jhake off his natural allegiance. 9 . 

Prom this view we may cotttfi, that the right of 
proceeding againji embajjador* for treajon, in the 
ordinary courfe of jujHce, has been waved - from 
motives of policy and prudence ; and that they have 
jeldom been proceeded againjl further than by. im- 
prijbnment, jeising their papers, and fending them 
home in cu/lody. As was done in the cafe of Count 
GyUenberg the Swedijh minijler in George' the 
Second's time. 9 

A natural bornfvhjeR cannot abjure his allegiance, 
and transfer it to a foreign prince. Neither can any 
foreign prince, by naturalizing, or employing a fub- 
JeS of Great Britain, dijjblve the bond of allegiance, [ 1 1] 
between that fubjeft and the crown. 4 This was 
determined, in the cafe of Mneas MacdSnald, who 
was born in Great Britain, but educated from his 
early infancy in France ; and being appointed com- 
mijjary of the French troops intended for Scotland, 
was taken prffoner, tried, and found guilty of high 
treafon. 
Treafon by the I* Treajon by the common law was indefinite* 
Common Law. General principles were laid down, to which every 

cafe 

1 i Hale 97. 1 Sta. Tri. 105. Cardinal PoleVoerfon wair 
held facred, when Henry the Eighth demanded him of the 
Pope. 4 Inft. 153. 

* Dyer 198, 300. 3 Sta. Tri. 775. Foft. 1S3. 1 Hawk. 9. 
' Fofter 187. 1 Blac. Com. 254. 

4 1 Blac. Com. 369. 

* Fofter 60, 184. 9 Sta. Tri. 585. 
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cafe was applicable, whether it was againjl the 
King or the government, according to the liberal 
interpretation of the times. The judges being de- 
fenceless and dependent, were compelled to court 
the favour of the jbvereign, by adopting a rule of 
conduS in their decijions, at once arbitrary and 
unlimited. Theje conjtruftive treafons varied in 

[12] different reigns, according to the Jecurity of the 
monarch's crown, the turbulence of his barons, or 
the power of his opponents. But at all times the 
fmallejl breach of allegiance, a term of no pojitive 
meaning, was punifhed as treajbn. 

Exercifing, or as it was called accroaching royal 
power, and fubverting the realm y Jeem to have been 
the general charges. But what was accroaching 
and fubverting, or what defence to make, no man 
could tell. 1 In the reign of Edward the Firjl ap- 
pealing to the French courts, in opposition to the 
king's, was in parliament folemnly adjudged high 
treafon, in the cafe of Nicholas Segrave.* In the 
reign of Edward the Second, the Spencers were 
accufed of accroaching royal power. 3 This was 
one, though an inferior charge againjl Roger Mor- 
timer, in the following reign. Sir John Ma trovers 

[13] was attainted of treafon for killing the king's uncle. 4 
A knight was indiSed for treafon, for ajfaulting 
and robbing another on the highway ; he was 
not conviSed, but judgment was given, againjl his 
companions. 5 Piracy by one fubjeS upon another, 
and killing the king's father, brother, or even a 
mejjenger, fell under the fame determination ; and 

it 

1 1 Hale 79, 80. * 3 Inft. 7. 1 Hale 79. 

' Id. 80. 2 Sta. Tri. 305. * 1 Hale 8*. 3 Inft 7. 

* 1 Hale 80. 4 Blac. Com. 76. 
G G 
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it was admitted that an appeal of treafon lay, for 
the killing one, with malice prepenfe, who was jent 
to ajjijl the king in his wars. 1 

This great latitude allowed by the common law, 
of enhancing offences into the crime and ponijhment 
of treajbn, had been abufcd by the courts, in thcjc 
and many other arbitrary dedjions, and had for a 
lone time terrified and harrajfed the kingdom. The 
will of the judge was law, and frequently even the 
Jhadow of a legal trial was denied. At length was [14] 
enafied, after frequent complaints and petitions 
from the commons, the popular Jlatute of the 25 of 
Edward the Third; a jlatute ]b mild and merciful, 
and from a Jad remembrance of pajl decijions, fo 
propitious to the Jubjefi, that it was received by the 
nation with affeftion and gratitude. .This Jlatute 
is indeed momentous; it defines the limits of treajbn 
with jealous circumJpeSion, forbidding a trial, with- 
out a crime, and a condemnation, without a legal 
verdia. 

Treafon by the II. The treajbns declared by the 25 Ed. ^Jiat. 5. 

»5 Ed - 3* c. 2. are, " when a man doth compajs or imagine 

" the death of our lord the king, or of our lady the 
" queen, or of their eldejl Jon and heir ; or if a man 
" do violate the king's companion, or the king's 
" eldejl daughter unmarried, or the wife of the 
44 king's eldejl Jon and heir ; or if a man do levy 
" war againjl our lord the king in his realm, or be 
" adherent to the king's enemies in the realm, giving 
" them aid and comfort in the realm or eljewhere, [15] 
u and thereof be provably attainted of open deed 9 by the 
"people of their condition. And if a man counterfeit 
44 the king's great or privy Jeal, or his money ; and 

"if 
1 1 Hawkins 7. 3 Inft. 8. 
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" if a man bring falfe money into this realm, counter- 
" feit to the money of England^ knowing the money 
44 to be falfe, to merchandize or make payment, in 
44 deceit of the king and his people. And if a man 
" Jlea the chancellor, treasurer, or the king's jujlices 
44 of the one bench or the other, jujlices in eyre y or 
44 jujlices of ajjije, and all other jujlices ajjigned to 
44 hear and determine, being in their places, doing 
44 their offices." 

From a review of this jlatute, it will appear, that 
the treajbns relate either to the king's perjbn, or 
family, to his jeals, to his coins, or to his office in 
the adminijtration of jujlice. 
[16] Counterfeiting the king's jeals, or coins, being 
rather a branch of the crimen fel/t 9 or forgery, than 
a jpedes of the crimen laf* majeftatis, or high 
treajbn, will not be the jubjefl of dijcujjion. Neither 
will that part of the jlatute be treated of, which is 
calculated to preserve the royal ijjue from bajlardy. 
The remaining /pedes are four. 

i. CompaJJing, or imagining the king's death. 

2. Levying war againjl the king. 

3. Adhering to the king's enemies. 

4. Killing the chancellor, or other officers of 

jujlice. 
1. 44 When a man doth compajs or imagine the 
44 death of our lord the king, or of our lady the 
44 queen, or of their cldejl jbn and heir." 

The king mujl be in afiual pojQefJion of the crown, who U a king 
A prince, Succeeding to the crown by dejcent, or by ^ A " 111 Ae ***• 
a previous deftgnation of parliament, is from the mo- 
[17] ment his title accrues, a king within the a£i : a 
coronation being only a notification of the defcent 
of the crown ; all its prerogatives being legally 
vejled, in the perjbn of the king, antecedent to that 

jblemnity 



20 Of High Treafon. 

jblemnity. 1 A king de fatto, only, is the objeS of 
treafon ; * a king de jure, one who has a right or 
title to the crown, without pojjejjion, has no claim to 
allegiance, for it has been well objerved that pro- 
tection and allegiance are reciprocal terms. 3 Henry 
the Sixth was an ufurper, but being in pojjejjion of 
the Sovereignty, was protected by the aft. Sir 
Matthew Hale thinks an aS of hojtility, againjl 
the pojjeflbr of the crown, in favor of the rightful 
heir, not to be treafon ; 4 Sir Edward Coke fays, 
that if treafon is committed againjl a king defafto 
only, the king de jure, afterwards coming to the 
throne, may punijh the treafon done to the king 
de fafto. 5 And Sir Ralph Gray was punijhed in [18] 
the reign of Edward the Fourth, for treafon com- 
mitted againjl Henry the Sixth. The nth of 
Henry the Seventh, chap. I. enaSs "that from 
" thenceforth no perfon that attends on the king, 
"for the time being, and does him true and faithful 
" allegiance, jhall be conviSed or attainted of trea- 
fon. 6 " After the rejloration of Charles the Second, 
thofe who kept him out of pojfejfion, were guilty of 
treafon. 7 But the judges had refolved that Charles 
was king defafto, as well as de jure, from his father's 
death, and that no other perfon, known to our laws, 
was in pojfejjion of any jbvereign power. For the 
long parliament was determined by the death of 
Charles the Firjl, notwithjlanding the aS that it 
jhould not be dijfolved but by confent of the two 

houfes ; 
1 3 Inft. 7. 9 1 Hale 101, 102, 103. 

* 1 Hawkins 10. 4 Blac. Com. 77. 

4 1 Hale 6i, 103. * 3 Inft. 7. 

• See Sir William Blackftone's interpretation of this ftatute. 
4 Com. 77, 78. 1 Hawk. 10. 

7 Kclyng. 16. (3rd. ed.) Sir Henry Vane's cafe. 
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• 

[19] houfes; and no legal authority, bnt the king's, could 
call another. 1 

If a king voluntarily rejigns, or is deemed by 
parliament to have abdicated, or by aSions jubver- 
jive of the conjlitution, virtually to have renounced 
the government, he is no longer protefied by the 
jiatute. The resignation of Richard the Second 
was extorted by force, and therefore does not apply; 
but James the Second renounced holding the crown, 
upon the terms of the conjlitution, and actually 
vacated the throne ; consequently, he was no longer 
king.* 

Let us now conjider, what is a comparing or Compaffing the 
imagining the death of the king. Theje words are ^ of *• 

[20] of Jynonymous and general import ; they relate to 
the purpoje and dejign of the mind, therefore there 
mujl be both a traiterous will, and a traiterous ad. 
The accidental killing of the king, without intention 
of doing him harm, is not a compajjing. As when 
Sir Walter Tyrrel, by command of William Rufus, 
Jhot at a deer ; the arrow glanced from a tree, and 
killed the king. 3 

The wicked imaginations of the heart are con- 
sidered in the fame degree of guilt, as if carried into 
aSual execution, but the guilt commences the mo- 
ment tneafures appear to have been taken, to render 
them effeftualf and the jlatute has been Jo Jtri&ly 

followed, 

1 Kelyng. 16, i7.(3rded.) i Keble'sRep. 316. 1 Hawkins 
10. The diftin&ion between a king de jure> and de fafto y is a 
diftin&ion without a difference, being equally ferviceable to 
all fides, and parties. So it was, in regard to Henry VI. and 
Edward IV. who were alternately, declared by parliament, 
rightful kings and ufurpers. 9 4 Blac. Com. 78. 

3 3 Inft. 6. 1 Hale 107. 1 Hawk 9. 

4 Prin. Pen. Law m. 
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m 

followed, that where a king has been actually mur- 
dered ; not the killing, bat the compajjing has been 
laid as the treajbn, and the killing as an overt aS. 1 
Overt acts of The jlatute requires that the traiteroos imagi- [21] 

comptffing . nation be demon/bated by Jbme open or overt aS. 
Providing weapons, ammunition, or poifon, for the 
purpoje of carrying into execution a conspiracy 
againjl the life of the king, is an overt afl.* Dr. 
Lopex, phyjidan to queen Elizabeth, was executed 
for conspiring her death ; the overt aft, was pro- 
curing poifon for that purpoje. 3 

If conjpirators meet and confult bow to kill the 
king, though no Jcheme is then adopted, this is an 
overt aS. And every perfon who aJQfents to over- 
tures for that purpoje, or by advice, perjuajion, or 
command encourages others to commit the faS, 
is involved in the fame guilt. 4 Upon the trial of 
Charmck, for an attempt to ajjajjinate William the 
Third, by over-powering the guards, and firing into 
his coach ; his being prefent at a meeting, where the 
time, the place, and the manner, were fixed upon, 
was held to be an overt afi. 4 This was ruled aljb, [22] 
in the cafe of Tongue^ and other confederates, for a 
conspiracy to kill Charles the Second. 6 If a man 
is once prefent at Juch a consultation, previoujly 
knowing the defign of the meeting, this is evidence of 
his approbation. As alfo, if a man is twice prefent 
at juch a consultation, and neither disapproves of, or 

reveals 

1 Trials of the 19 Regicides at the Old Bailey, 1660. 
% Sta. Tri. 303. 

* 1 Hale 109. 3 Sta. Tri. SiS. 

* IA. Bacon's Works, a vol. p. 216. and ante 6. 

4 6 Bacon's Abr. 5 edit. 508, in other editions 5 Bac. Abr. 
112. Kelyng. 20. (3rd ed.) Fofter 195. 

* 4 Sta. Tri. 561. • 2 Sta. Tri. 478. 
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reveals the conspiracy. Sir Everard Digby had 
judgment of high treajbn for being privy to, and 
not revealing the Powder plot, though it was not 
proved, that he either Jaid, or did any thing, at the 
consultation. 1 

Upon the trial of Dr. Hugh Peters, contriving 
and proposing the death of the king, and encouraging 
others to commit the fad, by dijcourfe, and ex- 
hortations from the pulpit, were held overt afts. 8 
[23] But the Jlatute is not Jblely confined to perjbnal 
plots or ajjaflinations ; every wilful and deliberate 
attempt, that may immediately, or consequentially 
endanger the life of the Sovereign, is within its S C0 P e - 
Therefore a conspiracy forcibly to impriSon, till cer- 
tain demands are complied with, or to depoSe the king, 
is a compajtfing. As was adjudged, in the caSe of 
the Earls of EJfex and Southampton? theft mif- 
guided noblemen conSpired to S eize tne Tower, 
overpower the guards, and Jurprize the court, with 
a view to compel queen Elizabeth to call a par- 
liament, and Jettle a new plan of government. 4 
Upon the trial, the lord jieward recommended EJfex 
to reveal the plot and Solicit a pardon. Southampton 
[24] eScaped with imprisonment during Elizabeth's life ; 
and the Sceptre of mercy would have been extended 
to the unfortunate EJfex 9 but all his proSpefis were 

doSed 

1 Kelyng. si. (3rd ed.) 

* This trumpeter of fedition upon a folemn day appointed 
to feek the Lord, faid, that the citizens for a little trading 
would crucify Chrift y (pointing to the red coats on the pulpit 
ftairs) and releafe tar abbas. And compared the high court 
of juftice to judging the world, at the laft day, by the faints. 
a Sta/Tri. 361, 363, 366, 367. 

s 3 Inft. 12. Kelyng. 25. (3rd ed.) by all the judges. 
1 Hawkins 9. 1 Sta. Tri. 198. 

4 Camden's Elizabeth 630. 
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clofed for ever, by the fatal treachery of the remorfe- 
le/s Lady Nottingham. 1 

Upon this trial the judges gave their opinion 
upon two points. Firft, that if a jubjefi attempts 
to put himjelf into Juch Jlrength, that the king is 
unable to rejijl him, and to compel him to govern 
otherwije than by his royal authority, it is manifejl 
rebellioa Secondly, that in every rebellion, the law 
intends as a consequent the compajjing the death and 
deprivation of the king ; foreseeing, that the rebel 
will never Juffer that king to live, or reign, who 
would punijh him for his treafon and rebellion. * 
Levying war, Levying war, or an overt aS of Juch intention, 

tcc - or of bringing war upon the kingdom, is an overt [25] 

aS of compajjing. 3 So is meeting and confulting to 
levy war. But Jince a confutation to levy, is not 
an aftual levying, it cannot be brought under that 
J*pecies, where levying war itfelf is treafon. 4 The 
overt ads laid in Lord Rujfets indiftment were a 
conspiracy to levy war, and to feize and dejlroy 
the king's guards. As to the firjl, Jlirring up infur- 
refiion and rebellion is conjlruftively only againjl 
the king, and could not be a Sufficient overt aft, to 
jujlify an imagination of compajjing the king's death. 
As to the Second, it was proved that Lord RuJJel only 
was preSent, during a dijeourfe about viewing the pof- 
ture of the guards ; and no aSual view was taken. In 
the opinion of the ablejl lawyers, he was illegally con- 
vified, 4 the evidence being insufficient and contradic- [26] 

t0ry# Whatever 

1 5 Hume's Hift. of England 446. • 1 Sta.Tri. 207. 

• 1 Burrow's Rep. 646. 6 Sta. TrL 318. Layer's cafe. 
. * Kelyng 24 (3rd ed.) 1 Hawkins 12. 

* 3 Sta. Tri. 721, 723 
innocence. Id. 755, 757. 
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Whatever has a remote tendency, to affeS the Correfponding 
perfonal Jecurity of the king, is within the Jlatute ; ^ b^d7thV n 
therefore entering into measures, in concert with Kingdom. 
Foreign powers, to invade the kingdom, is a Suf- 
ficient overt aft. During a war with Prance in 
1690, Lord Prefton was Jeized in a vejjel at Grave/-* 
end, and Jbme papers were found upon him, con- 
taining a plan of invajion, in favor of James the 
Second, and an account of the jlrength of Jeveral 
Englijh forts and garrijbns. Lord rrejlon injlfted 
that no overt aft was proved, though laid, in Mid- 
dlefex. But, the court held, that taking boat at 
Surrey Stairs, with an intention of going to France^ 
and of carrying the papers there, for the purpofes 
charged in the indiflment was a jufflcient overt aS in 
Middlefex} The overt afl in the Duke of Norfolk's 
[27] cafe was his intended marriage with Mary queen of 
Scots, and his correspondence with the Duke of 
Alva, to raije an army, to invade the kingdom. 
Mary had formerly laid claim to the crown, it was 
therefore argued, that whoever married her would 
Support her title, and confequently endeavour to 
depoje queen Elizabeth. The letters had no jig* 
natures, and were only proved to be the Duke's by 
reading the cohfejjlon of an agent, who vouched for 
their authenticity. This conviftion was contrary to 
all law and jujlice, being proved to be treafon, only 
by preemptions and inferences. 2 Sir Walter Ra- 

leigh 

1 4 Sta. Tri. 410, 447. Lord Prefton's indidment was for 
comparting the king's death, and adhering to his enemies. 

* 1 Hale 120. 1 Sta. Tri. 85, 103. Mary's attachment to 
the Duke infufed into Elizabeth's bread terror and jealoufy \ 
(he therefore proceeded againft the Duke with the moft un- 
relenting fevcrity. See Sir Edward Coke's opinion of the %$ 
Ed. 3. 3 Inft. 12. 

HH 
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leigh was indifted for corresponding with Spain, 
to advance Lady Arabella Stuart to the thrown, and 
to depoje the king. The only proof againjt him 
was Lord Cobham, whoje evidence was juffered to [28] 
be read, without confronting the witnejs to the pri- 
Jbner. 1 

Inciting a foreign invajion, may Jeem more pro- 
perly to belong to another jpedes of trea/on, that of 
levying war. But, unlejs the powers incited are 
afiually at war with this country, it will not fall 
within any branch of the /tatute, except compajjing 
the king's death. Since -then it certainly tends to en- 
danger his perjbn, it has in /IriS conformity to the 
Jlatute been brought within the jpedes of compajjing.* 
So it was ruled in the cafe of Harding, who raijed 
and jent men to France, during a war, for the purpoje [29] 
of rejloring James the Second. 3 

In the rebellion of Jack Cade, who collefled an 
armed force, and marched to London, for the redrejs 
of grievances, it was declared, by the 29 Hen. 6. c. 1. 
which attainted him of rebellion, that gathering men 
together, and exciting them to rife againji the king, 
was an overt aS of imagining his death. 4 
Wordi. Formerly treasonable words fpoktn, amounted to 
an overt afi, and two cafes are cited in the reign of 
Edward the Fourth; one of a man living at the jign 
of the Crown, who told his child, he would make him 

heir 

1 1 Sta. Tri. 113, 216, 220, 226. Raleigh was condemned, 
but the (Word of juftice was fufpended oyer his head. He 
was confined in the Tower fourteen years ; afterwards having 
a comnaiflion to Spain, he was unfuccefsftil, and committed 
fome outrages ; when James the Firft, to oblige the king of 
Spain, who made a point of it, put the cruel fentence in 
execution. 

• Fofter, 197. » a Ventris's Rep. 316. 4 Id. 317. 
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biir of the crown. 1 The other of Thomas - Burdet, 
who wijhed the horns of a favourite buck in the belly 

[30] of him who advifed the king to kill it. 8 But theje 
were arbitrary cafes ; and becaufe words admit of 
juch an endlefs variety of con/lruftions, it has been 
determined that mere looje words not relating to any 
treasonable purpoje in agitation, are not an overt 
aft. 3 It was rejblved in PynSs cafe "That no 
" words were treafon, unlejs by jbme particular 
" jlatute. 4 And Sir Edward Coke jays, words may 
" make a man an heretick, but not a traitor, without 
** an overt aQ." * 

Thus much of looje words in general ; but words 
may expound an overt aS, in itfelf indifferent , but 
when coupled with the words, they may be an ex- 
position of compajjing. As were theje words, ih 
Crobagan's cafe, " I will kill the king, if I may come 

[31] unto him ; " it being proved he came into England 
for that purpofe. 6 Alfo thefe words " the king being 
" excommunicated by the Pope, may be lawfully 
" depofed and killed, by any whatfoever, which 
" killing is not murder." 7 « If the king Jhould 
arrejl me of high treafon I would /lab him." "If 
" King Henry the Eighth will not take back his 
" wife, he Jhall not be king, but Jhall die." 8 Alfo 
words which manifeJUy jhew a dejlgn to kill the 

king, 

1 1 Hale 1x5. 4 Blac. Com. 80. 

• Id. ibid. Cro. Car. 120, iai. 

9 1 Hale 115, 3a 3. 1 Hawkins 14, 15. Fofter 200. 
1 Blac. Rep. 37. 
4 Cro. Car. 125. for the words in Pyne's cafe fee p. 117. 

• 3 Inflit 14. 4 Sta. Tri. 593. 

6 Cro. Car. 332. Kelyng. X4, 15. (3rd ed.). 

7 1 Hale 117. 1 Hawkins 14, 15. 

• 6 Bac. Abr. 511. 3 Mod. Rep. 52, 53. Rofeweiri 
Cafe. 
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king, make an overt afi, though the dejign be future 
and conditional. 

But words written and publijhed % either in letters 
or books, will make an overt a&, if the matter con- 
tained, imports a compaffing. 1 As was Twyn's caje 
for publijhing "a treatije on the execution of juJUce" [32] 
ajferting, that the jupreme magijtrate was account- 
able to the people, and that they might take arms, 
to put the king to death. 8 Aljb in the cafe of 
Williams for enclojing and fending in a box, to 
Charles the Firji, a book, declaring that the king 
Jhould die in the year 1621, and that the kingdom 
Jhould be dejlroycd. 8 Publijhing a book, or fending 
a letter, inciting a foreign invajion, is an overt aS ; 
for the death of the king would probably be the con- 
Jfcquence. 4 

Even writings unpublijbed y have Jbmetimes . con- 
vifled their authors of treafon. Such was Peachanfs 
cafe in whofe Jtudy was found a manufcript fermon, 
which had never been preached or publijhed ; he was [33] 
not executed, for Sir George Croke tells us " many of 
" the judges were of opinion, it was not high treafon." 5 
Algernon Sidney 9 s cafe was much harder. He was one 
of the confpirators, engaged with Lord Rujfel, in the 
Rye-Houfe plot, to ajjajjinate Charles the Second ; 

only 

1 3 Inft. 14. Hale 118. 

* 2 Sta. Tri. 517, 536. Id. 8. 386. Kclyng. 27. 28. (3rd cd.). 

* 2 R oil's Rep. 88. Cro. Car. 125. In this cafe was firft 
broached that famous do&xint, feribere eft agere. 

4 3 Inft. 14. Cardinal Pole's Cafe. 6 Bac. Abr. 5th edit. 
510 ; in other edit. 5 B. Abr. 113. See feveral cafes, for words 
written and fpoken in Croke Charles, from p. 1x7. to p. 125. 

* Cro. Car. 125. upon this trial, 1 Hale 118. See the 
unconftitutional interference of the king, and the proftitutcd 
fubmiflion of the judges. Fofter 199, 200. 1 Hawk 13. 
in notis. 
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only one witnejs, Lord Howard, depojed againjl him, 
and the law required two ; his dojet was Jeafched, 
and a dijcourje, evidently written- many years before, 
in which it was maintained that kings were account- 
able to the people for their conduS, was deemed 
equivalent to a fecond witnefs. To this jhratagem he 
fell a jacrifice, but it was to the general df /content 
of the nation, and td the eternal dijgrace of the jbve- 
reign. 1 . . » • 

[34] 2. '« If a man do levy war againjl our lord the king Levying 1 
" in his realm." There mujt be an aSual levying 
proved by an overt aft.* A confpiracy or conjiil- 
tation to levy war, or to provide weapons for that 
purpoje, is not a levying within the Jtatute. But if 
the rifing beefFefted, both conjpirators and aftors are 
guilty <rf" high treajbn. 3 The aftual ajfembling of 
numbers, to do an unlawful aft, is not a levying, if 
the injurgents are not arrayed in a warlike manner. 4 
The levying mujl be again/? the king^ which is 

[35] direft, againjl his perjbn, or con/lruftive, againjl his 
government. It extends not only to thoje, who take 
op arms, with intent to dethrone the king, but to thoje 
who forcibly endeavour to reform the religion, or laws, 
or to redrejs national grievances, this being a defiance 

of 

1 3 Sta. Tri. 794, 807, 815. However criminal Sidney's 
intentions againft the king might have been, he was illegally 
convi&ed. His idol was a commonwealth j and though his 
writings were, perhaps, too repugnant to monarchical princi- 
ples, yet " a man may be allowed to keep poifons, in his clofet y 
" but not publickly to vend them, as cordials/' For remarks 
on Sidney's trial, fee 4 Sta. Tri. 196. This was the firft In- 
dictment for high treafon, upon which any man loft his life for 
writings unpublt/bed. Id. 197. 1 Siderfin 419. 

* 5 Sta. Tri. 37. t Hale 148. 3 Inft. 10. 

* 1 Hale 131, 133. 3 Inft. 9. Foftersi3. 

* 1 Hale 131. This is doubted of by Fofter 208, si 3. 
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of government, and an attack upon the authority of 
the king. 1 In Bradjhaw and Burton's cafe, a con- 
spiracy in Oxfordjhire, to rife and procure arms, in 
order to throw down inclojiires, and to enlarge high- 
ways and lands, was held treajbn. But they were 
indified upon the 13 Eliz. c. 1. which makes a con- 
spiracy, to levy war, treajbn.* 

InjiirreSions to throw down all inclojiires, to en- 
hance the price of all labour, or to open all prijbns, 
is a levying, becauje of the universality of the dejign, [36] 
being an open forcible attack upon government. 3 An 
injurrefiion for the expuljion of foreigners in general, 
or for the redrejs of real or imaginary evils, of a pub- 
lick nature, in which the infurgents have no /pedal 
interejt, is a conjtruSive levying. 4 So aljb is aiding 
and ajjijling rebels, or attending the leaders, from the 
beginning, even without being privy to the dejign of 
rijing.' An infurrefiion to raije the price of jervants* 
wages is a levying, becauje being done in defiance of 
the Jlatute of labourers, it is done in defiance of the 
king's authority. 6 

At a trial at the Old Bailey, 20 Car. 2. Pulling 
down bawdy-houjes, breaking open prijbns, and let- 
ting prisoners looje, was held a levying of war. 7 The [37] 
cajes of Damarru and Pur chafe, for dejlroying the 

meeting- 

1 x Hawkins xi, 11. Prin. Pen. Law 130, 131. 8 Sta. 
Tri. 189. 

3 3 Inft. xo. 1 Hale 13 s. Popham's Rep. 11 a. 

• Fofter 111. 1 Hawkins 11 and ia. 4 Blac. Com. 81. 

4 Fofter an. * x Hawkins ia. 

4 6 Bac. Abr. 5th edition 513. In other editions 5 Bac. 
Abr. 117. 3 Inft. 10. 

7 Kelyng. 70, 108, 11a tt fiq. (3rd ed.). 1 Siderfin 358. 
x Ventris 151. A fpecial verdift was returned. All the judges 
net, and were of this opinion except Sir Matthew Hale. 8 Sta. 
Tri. 218, 185. 
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meeting-houfes of the Protejtant dijjenters, were ruled 
by the principle of the universality of the dejignof the 
confpirators ; it was proved, there was a general cry 
of down with the meeting-houfes; that one was dejlroy- 
ed in Lincoln's-Inn Fields, and it was then agreed to 
proceed to demolifh the reft of the meeting-houfes. 
The Court was of opinion it was high treafon. Here 
was a rijing avowedly to demolijh all meeting-houfes 
in general. Had the meeting-houfes been illegal, it 
would have been treafon, according to the cafe of de- 
molijhing all bawdy-houfes ; but the meeting-houfes 
were protefied by the Toleration aft, therefore the 
infurrefiion in the prejent cafe was an attempt to 

[38] render that afl ineffe&ual, by numbers and force. 1 
So, an attempt by force and intimidation, to com- 
pel the repeal of a law, was laid down by the whole 
Court of King's Bench, to be levying war againjl the 
king, in the cafe of Lord George Gordon, for ajfem- 
bling a multitude of people, who by his encourage- 
ment, committed many afis of violence, and burnt 
Jeveral Roman Catholick chapels. 8 

An infurrefiion, the ground of which is a private 
quarrel, is not treafon, though ads of violence enfue. 
As when two great barons, with an armed force at- 
tacked and ravaged each other's perfons and lands. 8 
A rijing to remove a private particular grievance, as 

[39] to PuM down an endofure, intrenching upon a right 
of common, is not treafon, but a great riot. 4 Neither 
was a rijing of men of the fame trade, unarrayed in 

a 
1 8 Sta. Tri. 222, 247, 289. Fofter 214, 215. 

• 2 Doug. 590. The act was 18 G. 3, c. 60, for relieving 
Papifts from certain penalties and difabilities. 

* The cafe of the Earls of Gloucefter and Hereford 20 Ed. 
i. 1 Hale 141 in nods and 149, 4 Blac. Com. 82. 

4 3 Inft. 9. Kelyng 1 14. (3rd ed.). 
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a warlike manner, to redrejs a private grievance. At 
was the cafe of the weavers in London, who tumul- 
tuoujly ajfembled to dejtrpy tfie engine looms, and 
committed great outrages. 1 

Holding a fort or caJUe agalnji the king's forces ; or 
detaining them ; or delivering them up, by treachery, 
or combination, to rebels, is levying war. So is at- 
tacking the king's forces, upon a,march,or in quarters, 
in opposition to his authority. 2 

And in Btnjiefs caje> 16 Car. I. going in a tumul* [^o] 
tuous and warlike manner, to jurprue at Lambeth, 
the Archbijhop of Canterbury, a privy councillor, was 
adjudged, treajbn* 9 

LajUy, the place mujl be in bis realm^ the narrow 
jeas are part of the dominions of the crown of Eng- 
land, therefore if any jubjefi hojtilely invades* the 
king's Jhips upon thoje jeas, it is levying war within 
the realm. 4 
Adhering to 3* " If a man be adherent to the king's enemies in 

" his realm, giving them aid or comfort, in the realm, 
" or elfewhere." By enemies ace meant,, a/wu in 
notorious hojlility ; for rebellious Jubjefts are traitors. 
The jblemnity of a previous denunciation of war, is 
not always necejfary, as in .the injlance of general 
letters of marque and reprijal ; .and is jbmetimes im- 
pojjibk, 5 as in the emergency of a jiidden invajion. [41] 

Thus 

1 1 Hale 143, 144, 145. Fofter 210. Upon a confutation 
of the judges, fire were of opinion this cafe was within the 
ftatute, the other five were of a contrary opinion. But the 
Attorney General proceeded againft them for a riot only. 

• Brake's Treafon, p. 14. Fofter 219. 1 Hale 146, 968, 
169. 

■ Cro. Car. 583. W. Jones's Rep. 455, S. C. 

4 1 Hale 154, 170. Co. Lit. 260. 

' Princ. Pen. Law 136. - 1 Hale 163, 1 Hawk. is. 
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Thus the Scots who invaded the kingdom, in the 
reign of Elizabeth, were held to be the queen's ene- 
mies, though at that time there was no war between 
England and Scotland. 1 . 

There mujl be an. afiual adherence ; a conspiracy 
to aid or comfort the king's enemies is not within 
the aS ; but if the ajjijtance is afterwards actually 
given, it is. 2 . If pirates or robbers, fubjefis of a for- 
eign Jlate, in amity with us, invade our coajis, giving 
them ajjijtance, is adhering to the king's enemies. 3 
But to relieve a rebel fled out of the kingdom, is not an 
adherence, for the Jiatute is taken JtriSly, and a rebel 
is not an enemy A- Detaining or delivering up a fort 

[4 2 ] or cajlle, to enemies, is an aft of adherence. 5 

If there is a war between .England and France, 
Englishmen living in Prance before, and continuing 
there after the war, are not Jblely on that account 
adherents to the king's enemies, unlejs they ajjijt in 
the war.. But a refuj^l to return upon a mandatory 
writ under the king's Jeals, 6 or upon proclamation and 
notice in England, is evidence of adherence. 7 

If a Jubjeft of a foreign Jlate, living in England 

under the king's protection, and continuing Jo after 

proclamation of war, Jecretly ajjijh the Jlate at war, 

either before he leaves the kingdom, of openly re- 

' nounces his allegiance, he is an adherent within the 

[43] aft. 8 Procuring a man to be inlifled, and fending him 
i into 

1 Duke 6fNoi folk's Cafe. 3 Inft. 11. 
9 3 Inft. 9. 6 Bac. Abr. 5th edition, 516, and in other 
editions 5 B. Abr. 1x8. 
9 4 Blac. Com. 83. 
4 1 Hawkins 13. 4 Black. Com. 83. 
8 Fofter 119. 1 Hawk. 12. 
• 1 Blac. Com. 266. * 1 Hale 165. 

' Dyer 144. x Hale 165. 

I I 
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into the Jervice of a Jiate at war with us, is an overt 
zSL of adherence ; Jo aljb if a man inlijls himjelf. 1 
And upon the trial of Captain Vaughan, accepting a 
commijjion from France, at enmity with us, and cruis- 
ing in order to attack and take the king's Jhips, was 
of itjelf, without any other aft of hojlility, held an 
adherence. 8 

If a Jubjeft of England makes aftual war on the 
king's allies, engaged againji a common enemy, which 
has been frequently the cafe of the States-General, 
in our wars againji France, this is an adherence, 
though no a8 of hojlility is committed againji the 
king or his forces; for the king's enemies are thereby 
encouraged and Jlrengthened.* If the Jlates are in 
alliance, and the French at war with us, thoje Dutch- 
men who accept a French commijjion are the king's [44] 
enemies ; for their Jubjeftion to France makes them 
French JubjeSs, as to all other nations but their own ; 
and if a Jubjefl of England ajjijls them, cruijing at 
Jea, he is not a pirate, but a traitor. 4 

Furnijhing rebels or enemies with money, arms, am- 
munition, or other necejjaries, or /ending intelligence 
of the dejlination of our enterprises or armaments, 
is treajbn. This was the cafe of De la Motte, who 
correfponded with the French minijlry, and fent in- 
formation of the force, dejlination and Jignals of the 
fleet. 5 The bare fending is fufficient, though the 
necejjaries fent, or correspondence, are intercepted, 
for the treafon is compleat on the traitor's part. As 

was 

1 2 Salk. 635. 

* 5 Sta. Tri. 37. 2 Salk. 634, S. C. 

9 So held by Lord Holt in Vaughan's Cafe, 5 Sta. Tri. 36. 
Foftenio. 4 a Salk 635. 

* At the Old Bailey, 1781. 1 Hale 94. 11 St. Tr. (by 
Howell) 687. 
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was the cafe of Greg, a clerk in jecretary Harley's 
office, for fending intelligence to one of the prime 

[45] minijters of Prance, of the proceedings of both hotifes 
of parliament, in relation to the augmentation of our 
forces 1 the letters were /topped at the pojl office, but 
the judges refolved, that writing and fending letters to 
the pojl office, in order to be delivered to the enemy, 
was an overt aft both of adhering and compajjing. 1 
The fame was determined in Dr. Henfefs cafe, where 
a letter was intercepted, betraying the jccrets of go- 
vernment, and advijing and foliciting the enemy to 
invade the kingdom. 2 

4. " If a man jlay the chancellor, treafurer, or the Killing the 
" king's jujiices of the one bench or the other, jujlices chancellor, &c 
" in eyre, or jujlices of ajjize, and all other jujlices 
" ajjigned to hear and determine, being in their places, 

[46] " doing their offices." Thefe high officers are pro- • 
tefted by the aft, on account of their fuperior jlation, 
being the perfonal reprefentatives of the fovereign in 
his courts of jujlice. The jlatute extends only to 
actual killing. Striking or wounding one of thefe 
officers, though in the execution of his office, is not 
treajbn. Neither is a confpiracy to kill, but if one 
of the confpirators aftually do it, all the abettors 
and counsellors are involved in the fame guilt. 3 

No other great officers, but thofe exprejjly named, 
are protected by the aft; therefore, the barons of the 
exchequer, as fuch, or the chancellor of the exchequer, 
are not included. A jujlice of peace is not a jujlice 
of oyer and terminer, unlefs he jits by virtue of that 
commiflion. The lord keeper, if there is a lord chan- 
cellor 

1 At the Old Bailey 1707. 10 Sta. Tri. Appendix 77, 78. 
* 1 Bur. Rep. 649, 650. Trin. 31 G. 2. 
3 1 Hale 230. 4 Blac. Com. 84. 
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cellor, is not within the aft ; bat otherwife, if there 
it no lord chancellor* 1 

Lajtty, they nwjjl be in their places^ doing their [47] 
offices. Wherever the jeal is open, in the court of 
chancery, or in the chancellor's houje, there the 
chancellor is adminijiering jujlice. The places for the 
jujlices are the jeveral courts where they ujually, or 
by adjournment, jit for defpatch : of bnfinejfs. The 
lord treajiirer's place is the court of exchequer, or ex- 
chequer chamber. But it is doubted, whether he is 
Jitting in his place, when doing bujinejs in his own 
houfe.* 

1S&S IU - B y a P^i" ^ ***** in thc 2 * ** 3. " **- 

ftatutci. " cauje many other like cajes of treajbn may happen, 

" in time to come, which cannot be thought of, or 
" declared at prejent, it is accorded, that if any other 
• ." caje juppojed to be treajbn, happens before any [48] 
"jujlices, the jujlices jhall not go to judgment of 
" the treafon, till the king and parliament have de- 
" dared, whether it be treajbn or felony." This clauje 
is a great jecurityto the jubjeft, a direction to the 
judge, and a /Safeguard even to this jacred at? itfelf. 
Sir Matthew Hale admires the wijdom and care of 
parliament, in thus keeping judges within the exprejs 
limits of the aft, and not juffering them to ran out, 
upon their own opinions, into conjtruftive treajbns, 
even in cajes, jeerningly analogous, but to jejerve 
them for the decijion of parliament. This too is a 

weighty 

1 1 Hale 231. 1 Hawkins 19. 6 Bac. Abr. 5th edition, 
525; in other editions 5 B. Abr. 126. By 7 An. c. 21. f. 8. to 
kill any of the lords of feflion, or judiciary of Scotland, in the 
exercife of their office, is high treafon. The commiflioners 
for the cuftody of the great leal, or of the treafury, are pro- 
tefted by 5 Eliz. c. 18. and 1 W. & M. feff. 1. c. 21. 

a 1 Hale 232. 
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weighty memento to the judges, to be careful and not 
over hajiy in letting in treajons, by conjlrufliop or in* 
terpretation, that are not within the letter of the law : 
at leajl in juch new cafes as have not been refolyed and 
* fettled by more than one precedent. 1 The authorita- 
tive decijion of thefe cafus omijji, is referved.tQ the king 

[49] and parliament, and the mojt regular way of dping it, 
is by a new declarative aft. And though .fpme par- 
ticular cafes have been declared by the houje of lords 
alone, though decisions of great weight, they are not 
determined according to that folemn declaration re- 
ferred to by the aft, as the only criterion for judging 
of future treasons. 2 

This declarative and interpretative power, thus 
transferred from the judges to the parliament, was 
repofed in hands, equally. willing and able to deter- 
mine, without law or precedent During the ill-fated 
reign of Richard the Second, the legiflature declared 
many new and extravagant treafons, with thought- 
lefs profusion. In the great appeal, in parliament by 
the duke of Gloucejler againjl the, archbifbop of 
York, 3 exercijlng fuppofed afts of royalty, caujing 

[50] improper laws to be enafted, and impoveiijning the 
revenue, were declared high treafon. Killing an em- 
bajjador, and the bare intent of killing or de,poJing 
the king, without the demonstration of any overt ad, 
were amongjl the arbitrary decijions of this reign, 
which can be jujlified only on the principle of necef- 
jity ; the defperate difeafe of the jlate, requiring a 
defperate remedy. 4 

Henry 

1 1 Hale 259. 4 Blac. Com. 85. 

9 The cafe of the earl of Northumberland 5 Hen, 4. and 
Talbot 17 Ric. 2. 8 1 St. Trials, p. 1. 

4 1 Hale 263. 266. 
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Henry the Fourth jaw the mi/chief of theje over- 
jirained proceedings, and with a view to court popu- 
larity, pajfed an aS, 1 that juice u no man knew how 
4< to behave himjelf to do, /peak, or fay, for doubt of # 
41 the paint of treajbn, in future, no treajbn jhould be 
" judged, otherwise than by the 25 Ed. 3." This aft 
at once jwept away the whole load of unwarrantable 
treajbns, introduced in the preceding reign, and was 
faithfully objerved by Henry. It is remarkable that 
when Trejilian and other judges were attainted in this 
parliament, for delivering thefe Jt range and extrajudi- [5 1] 
cial opinions, they anjwered, that they durjl not do 
otherwise, for fear of death. 8 

In the reign of Henry the Fifth and Henry the 
Sixth, manslaughter, robbery, breaking truces, and 
the abetting juch afis, were declared to be treajbn 
againjl the king's crown and dignity. And John 
Mortimer had judgment pronounced, for escaping 
from prijbn, being committed for jufpicion of treajbn 
againjl Henry the Fifth. 3 

In the reign of Henry the Sixth, Edward the 
Fourth, and Richard the Third, many afis of at- 
tainder appear, of particular perjbns, who adhered to 
either party contending for the crown ; according to 
the Juccejs of each. 4 

To detail the various perjbnal and domejlic trea- 
jbns, invented by the pliable parliaments of the tyrant [52] 
Henry the Eighth, would be painful and unintereji- 
ing. That amazing heap of wild and new-fangled 
treajbns was totally abrogated by the 1 Mar. c. 1., 
which once more reduced all treajbns to the jlandard 
of the 25 Ed. 3. a 

From 

1 1 Hen. 4. c. 10. x Hale 266. a 3 Inft. «i, 23. 

• 1 Hale 267, 268. 4 1 Hale 271. 

* 4 Blac. Com. 86, 87. 
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Prom that to the prejent time, many new treajbns 
have been created by parliament, particularly in re- 
gard to Papijls ; maintaining the power of the Pope; 
and falsifying the coin. There is one jlatute however, 
2 &f 3 Ann* c. 20. 1 which makes any officer or jbldier 
guilty of high treajbn, who corresponds withthequeen's 
enemies, or gives them advice or intelligence, or 
enters into any treaty or condition, without proper 
authority. As to the other treajbns it will be Juffi- 
dent to notice thoje only, which are created for the 
Jecurity of the Protejtant JuccejQion, in the houje of 

[53] Hanover. By the 17 G. 2. c 39. Adhering to or 
corresponding with the Pretender or his Jons ; or by 
the 1 Ann. Jtat. 2. c 17. malicioujly endeavouring to 
hinder the perfon next in Juccejfion, according to the 
limitations of the aft of jettlement, from jucceeding 
to the crown ; and by the 6 An. c. 7. maintaining 
that any perfon has a right or title to the crown, 
otherwise than according to the aft of jettlement; or 
that the kings of this realm with the authority of 
parliament, are not able to make Jiatutes to bind the 
crown, and the dejcent thereof; theje offences are de- 
clared high treajbn. This lajl was the jlatute upon 
which Matthews was convifted, for printing a trea- 
sonable pamphlet, maintaining that the Pretender 
had an hereditary right to the crown of Great 
Britain. 2 
The punijhment of high treajbn is terrible and com- PunUhment of 

[54] pK cate d ; the crime being immediately levelled at ' 
legiflators and legijlation. 3 1. The offender is to be 
drawn to the gallows on a jledge or hurdle. 2. He 
is to be hanged by the neck, and cut down alive. 

3- 

1 1 Hawk. 32. 1 Hale 339. 

• At the Old Bailey 1719. 9 Sta. Tri. 683, 684. 

3 Princ. Pen. Law 146. 
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3. His entrails arc to be taken oat while he is alive. 

4. Hit head is to be ait off. 5. His body is to be 
divided into four parts. - 6. His body and head to be 
at the king's dijpojal. 1 

The jentence of women is to be drawn and burnt ; 
but a late jtatute has changed the burning into 
hanging. 8 

The king may pardon all the punijhment except 
beheading ; for decapitation being part of the judg- 
ment, the law is jatisfied, and the judgment Jub- 
jiantially executed. 3 At Lord Strafford's execution, [55] 
it was contended by Lord Ruflel, that the king could 
not remit any part of the jentence. But when the 
fame Lord RuJJel in his own caje applied for pardon, 
the king remitted the more ignominious part of the 
jentence. " Lord RuJJel," /aid he, " jhall find, that 
" I am pojjejjed of that prerogative which, in the 
" caje of Lord Strafford, he thought proper to deny ' 
"me." 4 
Principal! and There are no accejjories in high treajbn, all are 
Acceflbries. principals, for on account of the enormity of the 
crime, the law allows of no discrimination of guilt ; 
thoje who confpire, aid, or abet the committing of 
any treajbn, whether prejent or abjent, are all prin- 
cipals. 5 But this applies only to thoje cajes where 
the intent itjelf is treajon, as in compajjing, for in the r^6] 
inferior jpecies, no advice to commit them unlejsthey 
are aSually committed, will make a man a principal 
traitor. 6 Every one who knowingly receives or com- . 

forts 

1 4 Blac. Com. 92. See Sir £. Coke's horrid and mercilefs 
defcription of the fentence, in the prefence of feven criminals 
he was condemning. 1 Sta. Tri. 143. 

a 30 G. 3. c. 48. 8 1 Hale 351. 

4 S Hume's Hift. Eng. 193. * 1 Hale 233.. 

• 4 Blac. Com. 35, 36. 
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forts a traitor is a principal ; as was refolved upon 
the attainder of Abington y for receiving Garnet the 
jejbit, a confpirator in the powder plot. Bat Mrs. 
Lijles Jentence was illegal : the aft reversing her at- 
tainder, reciting, " that jhe was by an irregular and 
" undue prosecution indifled for entertaining and 
" concealing John Hicks, a falje traitor, knowing him 
" to be Juch, though the Jaid Hicks was not at the 
" time of the trial attainted or convifted of any Juch 
" crime." * 

CHAP. 
1 4 Sta. Tri. 130. Foftcr 345, 346. 
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Of Mifprifion of Treajbn. 

MISPRISIONS are juch high offences as 
are not capital, but nearly bordering 
thereon. And are of two kinds ; nega- 
tive, which is concealing jbmething 
which ought to be revealed; and posi- 
tive, which is committing Jbme unlawful aft 

Mifyrijion of high treafon is either by the common 
law or by jtatute, it conjijls in the bare knowledge 
and concealment of treajbn ; without any degree of 
ajjent : for ajjent or approbation make the party a 
principal traitor. 1 

In the time of Brafion, concealment of high trea- 
jbn amounted to treajbn. But afterwards by the 
I & 2 Phil. & Mar. c. 10. f. 8. it was declared, that 
concealment of high treajbn jhall be deemed mif- 
prifion only, and the offenders jhall juffer and forfeit 
as in cajes of mifprijion.* 

By the old common law, if a man was privy to a 
treajbn, he was bound to reveal it to the king or his 
council within two days, even to the neglea of his 

moj? 

1 4 Blac. Com. no. * i Hale's P. C. 372. 
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mojl urgent affairs ; and if after that time he con- 
ceded it, it was deemed an ajjent. 1 If a perfon goes 
into the company of confpirators, not knowing of 
their dejign, and hears their di/courje without faying 
any thing, and never afterwards attends their con- 
sultations, Juch concealment is mifprifion. 8 

To make a mifprifion, there muft be a knowledge of 

[59] treafon, for a man cannot be faid to conceal what he 
does not know. Therefore if a man is told there 
will be a rifing, without being made acquainted with 
the perfons who are to rife, or with the nature of the 
plot, this is no mifprifion in him, for he had no afiual 
knowledge of treafon. But if a man knows of a 
treafon, and fome of the confpirators, and talks to 
other men about it in general terms only, this will 
not acquit him of mifprifion ; for notwithstanding the 
difcourje, the treafon and traitors are JH11 concealed. 9 
CompaJJIngs or imaginations againfl the king by 
word, without an overt aft, conjlitute mifprifion. By 
the 25 Hen. 8. c. 12. Fijher Bifhop of Rochester 
was attainted of mifprifion, for concealing certain pre- 
dictions made againfl the king, by the famous vifion- 
ary, the Holy Maid of Kent ; one of whofe prophe- 
cies denounced, that if the king did not dejifl from 
his intended divorce, from Anne Boleyn, he jhould 

[60] not continue king more than a month after. 4 

If an aft of parliament fubjequent to 1 Mar. c. 1. 
/ 3. makes a new treafon, the concealing of it is cer- 
tainly mifprifion. Becaufe mifprifion not being a 
fubflantive crime, it relates to whatever is made 
treafon, and is its necejQfary confequent and refult, as 
the Jhadow follows the fubflance. Though the 25 

Ed. 

1 Bra&on, lib. 3. Fol. 1 19. a. * Kelyng. »o, *i. (3rd ed.). 
• Kelyng, *6, 17. (3rd ed.). * 11 Sta, Tri. 7. 
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Ed* 3. docs not by exprejs words enaft mifprifion to 
be an offence, yet a* the I Mar. enaSs there Jhall be 
no mifprifion but by the 25 Ed. 3. this latter ad when 
it Jetties thoje things that are treafon, likewije vir- 
tually and consequentially makes the concealing any 
of them mifprifion. 1 

But there are jbme offences, that are made pofidve 
mifprifions, without being consequential or dependent 
upon the making of treajbn. As by the 13 Eliz. c. [61] 
2. f. 5. concealing and not discovering to jbme of the 
privy council, within jix weeks, the offer of any in- 
strument, or perjuajion of reconciliation, to the fee of 
Rome. By the 14 Eliz. c. 3. the forgers of any 
foreign coin, which is not current in this kingdom, 
and their procurers, aiders and abettors, incur the 
penalties and forfeitures of mifprifion of treafon. As 
alfo, by the 23 Eliz. c. 1. f. 3. the wilful aiders, and 
maintainers, of thofe who endeavour to withdraw the 
queen's fubjeSs from their obedience, or from the ef- 
tablijhed religion. 

It is incumbent upon every one who is privy to a 
treafon, to reveal it with all pojfible expedition to 
the king, a privy counfellor, or a magistrate.* 

But it is doubted, whether a difcovery to a private 
perfon, not invejled with the powers of magi/iracy, is [62] 
that publick exculpation which the law requires. 3 
Neither will it be an exemption from the offence to 
dijcover that there will be a rifmg in general, with- 
out dijclofing the perfons intending to rife. 4 If trea- 
fon is difclojed to a confejQfor, it is his duty to make 
a difcovery, for confejjion conveys not the privilege 
of Jecrejy. 5 Therefore in the reign of Henry the 

Fifth, 

1 i Hale P. C. 334. * 4 Burn's Juftice Tit. Treafoo. 

* Kclyng. 17. (3rd ed). * 1 Hawkiifs P. C. 61. 

* % Inft. 619. 
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Fifth, Randolph, the queen dowager's confejjor, ac- 
cused her of trcajbn. 1 And Garnet the jejuit jet up 
an ineffectual excuje, that he was bound to keep 
Jecret whatever was difclojed in jacramental con- 
• fejjion.* 

The punijhment of mijprijion is imprijbnment Puniflnnent 
during life, forfeiture of all goods, debts, and duties 
[63] for ever, and of the profits of lands during life. 3 
Mijprijion of petit treajbn is not jubjeft to the judg- 
ment of high treajbn, but is punijhable only by fine 
and imprijbnment. 4 

CHAP. 
1 Rot. Pari. Anno 7. H. 5. nil. 1 3. 

* 1 Sta. Tri. 264. 2 Inft. 629. • 3 Inft. 36. 

♦ 1 Hale P. C. 375. 





CHAP. III. [64] 

Of Felonies and other Offences againft the 
King and his Government. 

j^THER offences immediately affeSing 
the king or his government are felonies 
injurious to his prerogative, praemunire, 
and misdemeanors. 

I. Felony, according to its general ac- 
ceptation, comprizes every jpecies of crime, which 
occasioned at common law, the forfeiture of lands or 
goods. But it is considered by modern interpreta- 
tions as a generical term, including all capital crimes 
inferior to treajbn. 1 Felonies againfl the king's pre- 
rogative are not Juch offences as direflly attack the 
perfonal attributes of Sovereignty, but tend to dimin- [65] 
ijh the dignity of his political authority, or weaken 
the jinews of his government. It not being intended 
to Speak of offences relating to the coin or bullion, or 
of relieving popijh priejts. The other felonies are, 

1. Againjl the council. 

2. Serving a foreign Jlate. 

3. Imbezzling Jfores of war. 

4. DeSertion from the army or navy. 

The 
1 4 Blac. Com. 98. 
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The privy council, being a Jcleaion of juch Jlatef- Felonies again* 
men as are eminent for their birth, wifdom, or talents, {£ ?my CQU °" 
in order to advife and defend the king, and to give 
energy and Jlability to his executive government, the 
law Jeverely punijhes any attempt or conspiracy to 
dejfaroy their lives. The 3 & 4 Ed. 6. c. 5. being re* 
pealed, which made the intent to kill or imprijbn a 
privy counsellor felony; it is enafied by the 3. Henry 
7. c. 14. 1 that if any of the king's household Servants 
conjpire or imagine to take away the life of a privy 

[66] counsellor, it is felony, though nothing be aflually 
done. This jlatute was made in consequence of a 
dangerous conspiracy by Some of Henry the Seventh's 
houjehold Servants : it therefore extends to the king's 
Sworn Servants only, whoSe names are entered on the 
cheque-roll of the houSehold, and are under the rank 
of a lord. By this Jlatute the benefit of clergy is not 
taken away. But by the 9 Ann. c. 16. it is enafted, 
that if any perSon jhall unlawfully ajfault, Jlrike, 
wound, or attempt to kill any privy counSellor, in the 
execution of his office, he Jhall Suffer death as a felon, 
without benefit of clergy. This Jlatute was made in 
conjequence of the daring attempt of the Marquis De 
Gut/card,* who Jlabbed Mr. Harley with a penknife, 
when under examination before a committee of the 
privy council, for traiteroujly corresponding with 
Prance. 

Serving foreign Jiates being generally a dereliSion Serving foreign 

[67] of that allegiance which a /ubjcS owes to his natural 
prince, was rejlrained and punijhed by the legijlature, 
in the reign of James the Firjl, when the rejtlejs ma- 
chinations of the JeSuits abroad were aimed at the 
dejlruftion of the government, and the introduction of 

the 
1 1 Hawk. 46. ' Foft. 171, 175. 
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the poptjh religion. By the 3 Jac. 1. cap. 4. f. 18. 
every Jubj eft that goes out of the kingdom in order 
to Jerve, or after his departure, voluntarily Jerves any 
foreign Jlate, without taking the oath of obedience, 1 
prejeribed by the Jiatute, is declared a felon. It is 
aljb felony, by Jefiion 19. If any gentleman or per* 
Jon of higher degree, who has borne any office or 
place in the army, engages in foreign Jervice, in this 
manner, without previoujly entering into a bond with 
two Jiireties,* not to enter into, or conjent to any plot [68] 
or conspiracy againji the king ; and if he knows of 
any Juch, to dijcloje it within proper time to the king, 
or the lords of the privy council. 

Farther by the 9 Geo. 2. c. 30. f. 1. to remedy, the 
Jedufiion of Jbldiers to inlijl for foreign Jervice, it is 
cnafied, that if any Jubjec? of Great Britain Jhall 
inlijl or enter himjelf ; or any perjbn Jhall procure 
him to be inlijled or entered; or Jhall hire, or retain, 
or procure any Jubjeft to go beyond the Jeas, or em- 
bark for the purpoje of Jerving any foreign Jiate, as 
a Jbldier, without licence obtained under the king's 
Jign manual ; he Jhall Juffer death, as in cafes of fe- 
lony, without benefit of clergy. But by Jedion 3. if 
any perjbn Jo inlijled or enticed, Jhall within fourteen 
days dijeover his Jeducer, Jo that he may be appre- 
hended and cpnvicted of the offence, this will be an 
indemnification. 3 Moreover, by the 29 Geo. 2. c. 17. [69] 

J"- 1 - 

1 See the oath Sec. 1 5. Tfeis oath of obedience is abro- 
gated by 1 W. & M. Sef. x. c. 8. £ 2. and the new oaths of 
allegiance and fupremacy enjoined in its room. 

' The penalty of the bond is twenty pounds 5 fee the condi- 
tion Sec. so. and Sir £. Coke's commentary upon the ftatute. 
3 inft. 80, 81. 1 Hawk. 47. 

* This aft is enforced by 19 Geo. 1. c. 17. f. 4. which 
adds, although no inlifting money is actually paid or re- 
ceived. 
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f. i. if any fubjeS enters into the military jervice of 
the French king, as a commijjioned or non-commif- 
Jioned office/ 1 , without licence under the king's Jign 
manual, he jhall be deemed guilty of felony, without 
benefit of clergy. 1 

Embezzling or deftroying the king's armour, Jlores* Embealing 
or Jhippingy being a crime eajily committed, and of ftore1, 
fatal tendency, particularly in time of war, is punijh- 
ed by the 31 Eliz. cap. 4.* which declares that if any 
perfon having the charge or cujiody of any armour, 
ordinance, munition /hot, powder or habiliments of 
war; or of viSuals provided for victualling of Jbldiers 
or mariners; Jhall, for the Jake of gain, or for the pur- 
[70] poje of hindering her majejly's jervice, embezzle, pur- 
loin, or convey away the fame, to the value of twenty 
Jhillings, at one, or jeveral times, he jhall be proceed- 
ed againjl as a felon.* But becauje the benefit of 
clergy is allowed by law, except it is exprejjly taken 
away, which was not the cafe in the preceding Jlatute, 
and this offence having been frequently committed, 
the 22 Car. 2. c. 5. f 2. takes away the benefit of 
clergy ; as alfo by feftion 3. from Jlealing or embez- 
zling any fails, cordage, or other naval /tores to the 
value of twenty Jhillings. 4 And by the 22 Geo. 2. 
c. 33. f. 25. every perfon in the fleet, who Jhall un- 
lawfully 

1 By the fame ftatute, Sec. 5. the accepting a commiffion in 
the Scotch Brigade, in the fervice of the States General, and 
not taking the oaths of allegiance and abjuration, within fix 
months, and tranfmitting a certificate thereof and of the com- 
miflion, to the fecretary at war, incurs the penalty of 500/. 
, 2 1 Hawk. 50. 

* This aft has fat excellent provifions, worthy of imitation, 
in all like cafes of new felonies. 3 Inft. 79. 

4 The judge is empowered, after fentence of death, to tran- 
fport the offender for feven years. 

L L A 
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lawfully bora or Jet fire to any magazine or jtore of 
powder ; or to any jhip, boat or vejjel ; or to the 
tackle or furniture of the fame ; provided it does not 
belong to an enemy, pirate, or rebel, /hall Juffer [71] 
death; being convifted of the offence, by the Jentence 
of a court martial. Lajtty, by the 12 Geo. 3. c 24. 
to /et on fire, born, or dejlroy any jbips or veflels of 
war, whether on float, building, built, or repairing ; 
or any aifcnals, magazines, dock-yards, rope-yard*, 
victualling offices; or any buildings erefied therein, 
or belonging thereto $ or to any military, naval, or 
victualling Jtores, or other ammunition of war; or 
the places where they are deposited ; fa felony with- 
out benefit of clergy. 1 
Defatfoa. For the crime of defertion^ both the ancient' and 

modern law of England has inflifled the punishment 
of death. 9 It is felony by the 18 Men. 6. c. 19, fbt 
any jbldier* after receiving his wages, not to join his 
captain, or to depart from die king's Jervice without [72] 
proper licence. The 2 and 3 Ed. 6. c 2. Jl 6. takes 
away- the benefit of clergy ; but this jlatote jeems to 
apply only to de/ertion after a war : but it - is taken 
away by die 7 Hen. 7. c. 1. A jubfequent jiatute 
which extends the offence to mariners and gunners, 
does not oofk thefe lajl offenders of dergy. 3 

There is a caje in the books, which Charles the 
Fir/l commanded the judges to rejblve. A Jbldier 
having received prejs-money, ran away from the. 
conductor, the quejtion was,' whether this was felony. 
It was argued by Sir George Croats, apd two judges, 
that a depasture from a conduftor was not what die 

Jlatute 

1 For the punifliment of other embezzlements fee 9 and* iq 
Wil. 3. c. 41. 1 Geo. 1. Stat. 2. 9, %$. 9. Geo. 1. c. 8, f. : 3. 
17 Geo. 1. c. 40. f. 10. Ld. Raym. 1104. ' 

* 3 Inft. 87. . .* 5 Elia. c. 5. f. 17. 
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Jfettite Intended, which Jf>edncaily mentioned a cap- 
tfin. B^^I the other jiidget. determined^ that though 

[73] * petal Jtatute, 1 yet, being, made for the benefit of 
the piUkk jervice,it ought to.be conflrued.liberatty, 
according to the intent of the makers ; and that a 
conductor was a captain** , 

That imich for deferttons in time of war, when it 
is expedient to ejlablijh the Jeverejl regulations ; bat 
ih time of peace, jbme relaxation of military rigor 
would not occajioa much inconvenience.' However 
the afi> which pajjes annually, " to punijh mutiny 
44 and dejertkm," makes no dijtinftion of this kind ; 
for if any officer or Jbldier at any Dime dejerts, or en* 
lijts m any other regiment, he jhall Juffer whatever 
punijhment a court martial inflifls, though it extends 
to death itjelf. 3 

[74] **• ^ ne next onrence > though not capital, afFeS- Prsmunhe. 
ing the king and .his government* is praemunire** 
This,, according to. its original injti£utioq, was of a 
mere ecclejiajlical nature, and conjijied in maintaining 

. and 
1 7 Hen. 7. upon this ftatute feveral foldiers were afterwards 
attainted and executed. Coke's 6. Rep. 17. a. the cafe of 
foldiers. Kelyng. 46. (3rd ed.) 

* The ibldier's cafe,Cro. Car. 71, 7a. Another doubt arofe, 
that as the felony was appointed to be tried before the juftices 
ti. peace at their, fefljons, whether the juftices of aflize, or of 
oyer and terminer could try it $ though this was not refolved, 
the general opinion was, that the juftices of oyer and terminer 
might try it by their commiflion. 

* A like power over the marines, is given to the Lords of 
the Admiralty, by another annual act, for the regulation 
of the marine forces, while on more. 

4 So called from the words of the writ preparatory to the 
profecution thereof Praemunire Facias J. B. caufe A. B. to be 
forewarned, that he appear before us, to anfwer the contempt 
wherewith he ftands charged. But both the writ and the 
offence are in common fpeech called Praemunire. 
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and jupporting the power of the Pope. The flrjl 
effectual attempt to rejlrain the dejpotk power of the 
Popes, who reigned as lords of the terrejfarial globe, 
was made in the thirty-fifth year of that wife and 
vigilant monarch Edward the Firfl ; and is the foun- 
dation of the jubjequent jlatutes of praemunire. But 
that which Is generally referred to as the jlatute of 
pramunire Is the 16 Ric. 2. c. 5. which was intended 
to prevent the procuring from Rome tranjlations and 
nominations to benefices. 1 By the 25 Hen. 8. c. 20, [75] 
f. 7,* if any dean and chapter jhall refuje to elefi, 
within twenty days, any perjbn nominated by the king, 
to be bijhop ; or any archbijhop or bijhop refuje to 
conjecrate him ; they Jhall incur the penalties of prae- 
munire. This aft rejtored to the king the prerogative 
of nominating to bijhopricks, and yet preserved the 
ejlablijhed forms of eleftion. 

Thus far pramunire was kept within its proper 
bounds, opposing the encroachments of the Pope. 
But the legislature found it convenient to transfer 
the penalties to offences of a temporal nature ; jbme 
of them having no relation to the original mijchief. 
Derogating from the king's common law courts, was 
a high offence at common law. By the 27 Ed. 3. 
Jtat. 1. c. I. it is pramunire for any perjbn to draw 
any plea out of the realm, the cognizance of which [76] 
belongs to the king's courts, or to jue in any other 
court to defeat or impeach the judgments given in 
the king's courts. In the reign of James the Firfl it 
was a quejlion ; whether a court of equity could give 
relief, after or again/l a court of law. The words, 

or 

1 Such inftruments were called Bulles. Purchafing provi- 
Jtons, was when the Pope provided a living, before the incum- 
bent was dead. * 1 Hawk. 54. 
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or fin in any other court, Jeem to have created the 
doubt: and indiftmcnts were preferred againfl all 
the parties in a Juit in chancery, for incurring a prae- 
munire by quejiioning, in that court, a judgment ob- 
tained in the court of king's bench by fraud and im- 
ppjition. The decijion was given in favour of the 
courts of equity, notwithjlanding the powerful argu- 
ments advanced by Sir Edward Coke, who prejided 
in the king's bench, and injlituted this inquiry. 1 And 
certainly, a court of equity being qualified to correfi 
the rigors and inconveniences of the common law, is 

[77] prohibited only from examining the judgment; and 
not from adminijlering relief, in cajes where that 
judgment is obtained through fraud and falfe Jug- 
gejiions.* Upon this jlatute an indictment of prae- 
munire was drawn againjl Sir Anthony Mildmay, a 
commijjioner of /"ewers for committing a man to gaol, 
for refujing to releaje.a judgment at law, obtained 
againjl the commijjioners for an illegal taxation. 3 It 
has been jaid that Juits in the Admiralty or eccleji- 
ajlical courts, are within the 16 Ric. 2. c. 5. which 
prohibits any procefs at Rome or elfewhere^ if they 
concern matters belonging to the cognizance of the 

[78] common law. But it is the better opinion, that if 
the-matter appears not by the libel itfelf, but by the 

defendant's 

1 3 Inft. 122, 123. Id. 4. 86, 87. 1 Buls. 197. 

1 This court, notwithftanding the ftatute, may prevent fuch 
judgments from being put into execution. It is a power eflen- 
tialty inherent in a court of equity. And fince it has a con- 
current jurifdi&ion with the common law in matters of fraud, 
Sir £. Coke has been much blamed for his difpute with Lord 
Ellefmere, and attempting to deprive the chancery of this part 
of its jurifdicTion. See 1 Mod. 59. 2 Keb. 156. Dr. and 
Stud. Dial. i.e. 18. and 3 Blac. Com. 54. 

• Cro. Jac. 336. 2 Buls. 299. 
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defendant's pica, to be of temporal cognizance; as 
if the plaintiff libels for tidies, and the defendant 
pleads they were fevered from the nine pans, which 
made them a lay-fee ; then it is not within the 
Jlatute ; becanje it is not apparent, that either the 
plaintiff or judge knew they were fevered. 1 

Other framunirts are afiing as brokers or foltdtors 
in ofarioos contracts, and taking more than ten per 
cent, interejl by the 13 Elte. c. 8. f 4.* Canjing any 
Jby of proceedings, otherwtfe than by writ of error 
or attaint, in an aSion for lofs or damage done to 
goods, under pretext of any monopoly ; provided 
notice is given, that the aftion is grounded upon the 
21 Jac. 1. c. 3. which makes void all monopolies. 3 [79] 
To objlrufi the procejs. of making gunpowder, or to 
prevent the importation of the ingredients of which 
it is made, by virtue of a pretended authority of the 
crown, by the 16 Car. 1. c. 21. f.4. 4 Or obtaining 
an exdujive licence for making, or importing gun- 
powder, arms, or ammunition, by way of merchandize, 
except for the immediate furni/hing his tnajejty's 
poblick jiores by the 1 Jac. 2. c. 8. Seizing the pro- 
petty of another, under colour of purveyance, or itn- 
prejpng any carriage by way of pre-emption by the 
ia Car. 2. c. 24. f. 13, 14. Alfo catifing delay in 
any aftion brought on this Jlatute, except by au- 
thority of the court, where it is depending. Mali- 
doujly and advifedly ajjerting,by fpeaking or writing, 

that 

1 3 Inft. 120, 111. 1 Hawkins 54 (cap. on Praemunire). 
The queftion rouft be whether the cauie is within the juri (dic- 
tion of the courts, and the thing be demandable and recover- 
able therein. 

* Cro. Jac. 15s. 1 Hawk. 613. 

3 By fee. 4. of this aft, the party (hall recover treble dam- 
ages, and double cofts. 4 1 Hawk. 614 and 60 in notes. 
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that both or either houje of parliament have a kgif- 
lativc authority, without the king, by the 13 Car, a. 

[80] c 1. To Jend any JubjeS of the realms a prijbner, 
beyond the Jeas, or advijing or ajji/ting thereia by the 
habeas corpus aft, 31 Caj?. 2. c. 2./. 12. All theje are 
praemunires ; and this jajl jlatpte, bejides the penalty 
of five hundred pounds, renders the. offender? inca- 
pable of any pardon, . 

In more modern times* by the 1 WiL and Mac 
Jef i.e. 8. Perfpns of eighteen years pf age refujlng 
to take the new oaths of allegiance, and Jupreniacyy 
prescribed by that, aft, upon tender by the propec 
magistrate, are jiityeS to the penalties of prampwr* 
And by the 7 and 8 WiJL 3. c 24.Jerjeants > or cow** 
Jellor* at law ; proftors* attornies, and all officers of 
courts ; pra&ijlng without taking the oaths of aller? 
giance and Juprernacy, and Jubjcrlbjng the declaration, 
againjl popery ; whether, the oaths are, tendered on 
not By the 6 Ann. c. 7. f. 2. averting maliciou#y 
and direSly.by preaching, teaching, or adyifed Jpeak- 

[81] ing, that, the then pretended Prince of Wajea^oi; any 
other per/on rOtherwife than according to the: aft* of 
Jettlement and union, hath, any rfghjt t& the throne* of 
theje kingdoms; etc that (he king and parliament 
cannot make laws tp limit the decent of the er.own>. 
is praemunire. 1 By 6 Ann. c. 23./. Kk if the ajjeto* 
bly of peers of Scotland, convened to eleft their jix- 
teen representatives tp Jit in. the : 3rWJh parliament, 
prejujne to .treat. Qf any other, master except the 
ele&ion, they incur, the penalties of a pr^mwure^ By 
6 Geo. J. c 1.8. S l %> 19^ all undertakings tending 

to 

1 Wc have before feen, that writing, printings or publish- 
ing the fame doctrines. Amounted ta high trtafox, by the fame 
ftatute. 
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to the prejudice of trade, and fubjcriptfons counten- 
ancing Juch undertakings ; or pre/timing to aft as a 
corporate body without legal authority ; or raijing, 
or pretending to raife transferable jtocks> or afiing 
under obfolete charters ; Juch proceedings are illegal 
and void, and incur the penalties of pramunire. 1 [82] 
Lajily, by 12 Geo. 3. c 11. no descendant of the 
body of George the Second, except the ijjue of 
princeffes married into foreign families, Jhall be capa- 
ble of contracting matrimony, without the previous 
confent of his majejty, jignified under the great jeal, 
and declared and regijiered in council; and every 
marriage and matrimonial contraft, without juch con- 
fent, is null and void to all intents and purpojes what- 
soever. But, if any fuch descendant, who has at- 
tained the age of twenty-five, gives notice to the privy 
council of his intentions, he may, after the expiration 
of twelve calendar months, contrafi a marriage, with- 
out the previous confent of his majejty, which jhall 
jland good ; unlejs, before the expiration of the faid 
year, both houfes of parliament exprefsly declare 
their difapprobation of juch intended marriage. And [83] 
any perfon prefuming to jblemnize, ajfiji, or be 
prefent at the celebration of any fuch prohibited 
marriage, jhall incur the pains and penalties of the 
jlatute ot praemunire. 

Pa5 aJti nd ' r ' lc t atm an * t ena ^ ttes °^ praemunire are very 

pen *"* jevere. " After convifiion, the defendant is put out 

" of the king's protection ; his lands, tenements, 

" goods and chattels are forfeited to the king ; and 

" his body is to remain in prijbn during the king's 

"pleafure." 

1 Thefe undertakings, from the fatal experience of the fai- 
lure of the South-fea project, were called Rubbles. 1 Hawk. 
60 in notes. 
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" pleajure." Such lands as are entailed^ are Javed 
from forfeiture. By this punijhment the offender is 
put out of the protection of the law, and can there- 
fore bring no aftion. By the common law there 
was no punijhment for killing a man attainted of 
praemunire, for he might be treated as the king's 
enemy, and to kill an enemy, was lawful. But the 
5 Eliz. c. i.J*. 21. expreJPy forbids killing any per- 
Jon attainted of praemunire. 
[84] Whether there can be any accejfories inpramunire 
is doubted. 1 

III. Mifdemeanors are libels Jcandalizing the king, 
or his government, or contempts derogating from his 
title or prerogative. 

A libel is the malicious defamation of another by Libels. 
printing or writing; and expojes him to publick 
hatred, contempt or ridicule. And Jince it tends to 
a breach of the peace, it has been held a publick 
offence at common law, and received the utmojl 
discouragement from courts of jujlice. 

The Jlar chamber Jbon after the invention of print- 
ing, took to itfelf the jurifdifiion over publick libels; 
it presently ufurped a general Juperintendency over 
the prejs, and exercifed a legiflative power over all 
[85] publications: 8 it prohibited books, it inflified penal- 
ties, it ejlablijhed an oligarchy of licensers, and in- 
vejted them with abjblute power to govern the republic 
of letters. This odious tribunal was abolijhed in 

1641, 

1 Staunf. P. C. 44. 

* 7 Sta. Tri. 20, 3o ? 31. 6 Hume's Hift. Ene. 165, 166. 
The courts of freftmitifter-Hall did not want the power of 
holding pleas in cafes of libels $ but the attorney general for 
good reafons chofe rather to proceed in the court of Star 
Chamber ; which is the reafon why there are no cafes of libels 
in the King's Bench before the reftoration. * 

M M 
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1641, but the long parliament ajjumed all its powers, 
which were continued during the whole time of the 
proteSorjhip. Two years alter the rejtoration, an aS 
was pajjed reviving the republican ordinances. 1 This 
afi expired in 1679, but was revived in 1692, and 
was continued till 1694, when all restraints were 
taken off, and the prejs made open and free. The 
conjequence of this liberty of the prejs has been, grojs 
licentioufhejs Jlealing upon the public mind, by gradual 
but imperceptible advances, till it has terminated in 
a point, beyond which it cannot go. In the moral [86] 
world the eye is difgujted with the piSure of atheifm, 
obfeenity, and ridicule; and in the political, with 
doflrines Jubverjive of civil jbciety. Governments 
therefore watch with a vigilant eye, the demeanour 
of books, as well at men ; and execute judgment and 
jujlice upon their authors, as upon criminals. For 
books are not absolutely dead things, but contain a 
potency of life, and afiivity of foul, as efficacious as 
their parent. They pojjejs the vigour and prolific 
qualities of the teeth of dragons, in the fables of an- 
tiquity ; wherever they are Jet, there jpring up armed 
men. 

It is not to be prejumed that a Hbel is levelled 
perjbnally at majejty, it generally attacks the cha- 
ncers of ministers, or the meajbres of government. 
But charging the king with a pergonal vice or defeft ; * 
or that he wants wifdom, valour, or prudence ;* or [87] 
charging him with the breach of his coronation oath, 
are libels. 4 Aljb Spreading falfe rumours concerning 

the 

11 Againft this ordinance Milton wrote his well-known pam- 
phlet Areopagitica. 

* The king againft Almon, M. 19 Geo. 3. 

* CPo. Car. 117. * Noy 105. 
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die king's intentions, as that he dejigns to grant a 
toleration to papijts. 1 If a man attacks the petjbn 
of majejiy by low and licentious Scurrility, in verfe, 
he commits an aft of audacious indecorum ; and may 
be punched by a court of jujtice, with the humili- 
ating and Jevere pains of the pillory. 

Libels againjl die government or men in power, arc 
the objefis of bitter aver/ion from thfe laws, not be- 
cause they invejiigate the principles of government, 
or canva/s political meajures, which with decency and 
propriety is permitted to be done $ but becaufe they 
engender /edition ; flatter faftion ; propagate fi&ions 
[88] and falsehoods ; and impoje on credulity. The com- 
mon caujes of libelling are mijtaken principles, dif- 
appdintment, and revenge ; the effefts, /edition and 
discontent among the people. If Jlatejmen are the 
objefis, it will generally appear, that to produce the 
dejired effeft, bejides the necejfary ingredient of false- 
hood, the private and publick eharafter of the libelled, 
are artificially blended together ; as if the follies of 
the drawing room, or the foibles of domejtic recrea- 
tions, had an ejjential influence on the aftions of the 
fenate* 

If in private life, the calumniator of reputation, the 
bejl pillar of proSperity, be criminal ; much more fo 
is he, who endeavours to de/lt oy, what is the only 
Support of men in publick jlations, the confidence of 
the nation. 

Charging the Legijlature with corruption ; or a/- 

Setting that the government is unjujl or tyrannical ; or 

that the minijlers are men of no integrity and ability; 

[89] or that they have ruined the country, and are enemies 

to 

1 The cafe of Alexander Scott for publishing falfe news, 
Old Bailey, June 1778. 
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to the publick good ; are libels againjl the king's go- 
vernment ; as dijjeminating dijcord and difaffefiion 
in the minds of his jubjefis, and bringing into dis- 
repute the adminijlration of affairs. For the energy 
and Jlrength of a government depend upon the opin- 
ions entertained of the wifdom and virtue of its mea- 
sures ; and no government can Jiand againjl popular 
clamour and dijgujt Since the revolution, die pen 
of /edition has been very bujily employed. The cafe 
of John Tutcbin was publijhing the following libel, 
called the Obfervator. That if we judge from our na- 
tional mi/carriages, perhaps no nation in Europe, has 
felt more the influence of French gold, than England. 
That we found out offices for men, not men for offices; 
and that by this, the excife, cujtoms, and other bran- 
ches of the revenue, were intolerably Junk ; and that 
the navy of England had been hitherto perfefily 
bewitched. 1 The cafe of Richard Franklin, was [90] 
publijhing a letter, in a paper called the Craft/man, 
under colour of an extrafi from the Hague, charging 
the minijlers with an infraction of the Hanover treaty, 
with deferting allies, and perfidioujly expojing the 
country to great hazards and expences. 8 The trial 
of Owen was for printing and publijhing the cafe of 
Alexander Murray, EJq; which charged the houfe of 
commons with illegal and unconjlitutional proceed- 
ings, upon the Wejlminjter election for members of 
parliament. The houfe of commons voted it a libel; 
but upon the trial the defendant was acquitted for 
want of proper evidence, 3 And in the cafe of John 

Horne, 

1 At Guildhall 1704. 5 Sta. Tri. 527. 
9 Sittings at Weftminfter before Ld. Raymond, December 
1731. 9 Sta. Tri. 255, 256. 
'10 Sta. Tri. 197, 198. 208. Appendix. 
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Home, Efq; the publication of the following parage 
was a libel. " At a meeting of the conftitutional 

[91] " fociety, a gentleman propojed that a Jubfcription 
" Jhould be entered into, for the purpoje of raijing a 
" Jam to be applied to the relief of the widows, or- 
" phans and aged parents of oar beloved American 
" fellow Jubjefis, who faithful to the character of Eng- 
" lifhmen, preferring death to Jlavery, were for that 
" reajbn inhumanly murdered by the king's troops. 1 " 
The dean of St. Afaph's cafe was publishing a 
pamphlet called " The principles of government, in 
" a dialogue between a gentleman and a farmer, 9 ' in 
which it was infijled, that a free Jlate was only a 
numerous and powerful club ; that the people were 
deprived of the right of voting for representatives in 
parliament ; that in confequence of this, they were 
robbed of their money : and recommending them to 
procure arms, and be converjant in the manual exer- 
dfe, in order to oppoje the government, and redrejs 

[92] grievances. 2 The caje of Lord George Gordon, was 
writing a pamphlet himfelf, addreJQed to himjelf, en- 
titled " The prisoner's petition, to the right honorable 
Lord George Gordon, to preserve their lives and 
: liberties, and prevent their banijhment to Bottany 
1 Bay." The purport of the libel was, that the govern- 
ment was tyrannical, the felony laws cruel, and that 
the judges condemned the people contrary to law. 5 
Upon the trial of Stockdale for publishing "A review 

"of 

1 In the King's Bench, Nov. 1777. — 11 Sta.Tri. 264. 268. 
See the proceedings againft John Peter Zenger, for si libel 
upon the government or the province of New York. 9. Sta. 
Tri. 276. 

* The king againft the dean of St. Afaph for a libel ; at the 
aflizcs at Shrewfbury, Auguft 1784. 21 St. Tr. 847. 

3 At Guildhall 1787. 22 St. Tr. 175 (by Howell). See 
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" of the principal charges againji Warren Hajlings, ef- 
* c quire, late governor general of Bengal," the fellow* 
tag matter was held a libel on the houfe of commons. 
That the more deferring a man rendered Mmjelf of his 
country, the more he was expojed, to the vindiSive 
proceedings of parliament. That the houfe of com- 
mons in impeaching Mr. Haftings y had perverted [93] 
their accusatorial character, and were influenced by 
motives of perfonal animofity ; and not by the prin- 
ciples of publick and deliberate jujlice.* The la/l, is 
a recent cafe, for a libel upon the revolution, and Set- 
tlement of the crown, upon the bill of rights, the 
legijlative, executive, and judicial powers ; and may 
therefore properly be termed an accumulative libel. 
The dofirine* maintained were that the deliverance 
of this country by the prince of Orange, introduced 
only the femblance of liberty ; that the regal part of 
our government was, an opprejjive and abominable 
tyranny ; and that the whole legijlature was a direS 
usurpation. 2 
Contcmptt Contempts againji the king's titU, are either by 
againft the denying his title ; or refufmg to take the oaths fe- 
"• * u * quired by law for the fupport of his government. [94] 
Thefe tend to raife tumults and dijbrders in the jiate, 
and alienate the affeSions of the people. 

If a man in.heedlefs and unadvifed d^courfe mah> 
tains, that the king is an ufurper ; or that another 
has a better title to the crown f or that the common 

laws 

alio the trial of Thomas Wilkins for printing and pubKflimg 
the foregoing libel. Douglas 590. 1 Eaft P. C. 117. 

1 In the court of king's bench Weftminfter, December 1789, 
before Lord Kenyon. ia St. Tri. 237 (by Howell). 

* Proceedings againft Thomas Paine, at Guildhall, Decem- 
ber 1792, before Lord Kenyon, and a fpectal jury. %% St. 
Tri. 357 (by Howell). 
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laws of the realm, not altered by parliament, ought 
not to cUreA the dejeent of the crown of Eng- 
land ; theje are high contempts, inclining to favor the 
pretentions of others, and Jhaking the /lability of 
government. 1 

By the 1 Geo, 1. Jlat. 2. c. 13. every perjbn who 
is admitted: into any office civil or military ; and all 
members on the foundation of colleges or halls in the 
two univetjities, who Jhall have attained the age of 
eighteen years; and every perjbn a£ting as a jerjeant 
[95] or counsellor at law; as an attorney, jblicftor, or as an 
officer in any court of justice in England ; jhall take 
and Juhfcribe the oaths of allegiance^ jiipremacy and 
abjuration at one of the courts of Wejtminjler, or at 
the general quarter jeflfions of the peace where they 
Jhall refide. 

And it is enafied by feds. 16 & 17 that no peer 
jhall vote or make his proxy, or jit in the houje of 
peers, during any debate : and that no member of 
the houje of commons, jhall vote or jit, during any 
debate in the jaid houje after the jpeaker is chojen, 
until he jhall have taken the above mentioned oaths. 

By je&. 10. of this aft two jujlices of the peace, 
or any other perjbns jpecially appointed by his ma- 
jejly, by order in the privy council, or by commijjion 
under the great jeal, may tender thejfe oaths to any 
perjbn, they jhall Jujpeft,* to be dangerous or dijaf- 
[96] feSed to his majejty or his government ; and they 
jhall certify the refujkl of any perjbn to take the oaths, 
to thettext quarter Jeflfons, which Jhall from thence 

■':./.: . "- • bfc 

1 1 1 Hawk. P. C. 67. If the difcourfe is advifed it amounts 

to praemunire. 
9 It feems that a bare fufpicion is not fufficient, there muft 

be fome good caufe of fufpicion, which is traver&ble. i Hawk. 

P* C. 70. 
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be certified, by the clerk of the peace of the county, 

into the court of Chancery or King's Bench. 

Contempts Contempts againjl the king's prerogative conjijt in 

againft the refujing to ajjijl him for the good of the publick ; ef- 

klng'i prcrogt- ^j^g t h c foterejls of a foreign jlate ; or difobeying 

his lawful commands, or prohibitions. 

It is a great contempt for any jubjeS to deny the 
king that ajjijlance in his councils or wars, which by 
law he is bound to give ; as for a peer not to come 
to parliament at the day of jummons ; or for a privy 
counsellor to refuje giving his advice on affairs of 
jlate ; or for any private jubjefi to refuje jerving the 
king in perjbn, if he is able, or to find another, if he 
is unable, for the defence of the kingdom, againjl 
rebels or foreign invaders. Aljb neglefiing to join [97] 
the pojfe comitatusi or power of the county, being re- 
quired jb to do, by the jheriff or jujlices, according to 
the jlatute 2 Hen. 5. c. 8. which is a duty incumbent 
upon all, that have attained the age of fifteen years, 
are under the degree of nobility, and able to travel. 1 
The doing or receiving anything, that may create 
an undue influence, in favor of foreign powers ; as 
taking a penjion from any foreign jlate, without the 
king's licenfe, even though they are in amity with 
us, is a contempt againjl the king's prerogative. 2 

Difobeying the king's lawful commands, or prohi- 
bitions, or his writs ijjuing out of the courts of jujlice ; 
or refujing to answer quejlions propojed by the privy 
council, rejpefling the interejl of the jlate ; or re- [98] 
fujing to give evidence to a grand jury concerning a 
crime ; 3 or not returning from beyond the jeas, upon 

the 

1 3 Inft. 144. See articles exhibited againft cardinal Wolfey. 
Art. 27. 4 Inft. 92. 

1 Hawk. P. C. 65. * 1 Salk. 278. Lord Prefton's cafe. 
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the king's letters for that purpofe ; or going beyond 
the Jeas, againjl the king's will exprejsly Jlgnified, 
either by the writ of ne exeat regnum y or under the 
great or privy Jeal, or by proclamation. 1 All theje 
are contempts againjl the king's prerogative. 

The punijhment of theje mijdemeanors is fine, Puniflunent. 
pillory, and imprisonment, at the discretion of the 
court ; according to the greatnejs of the offence, the 
circumjtances of the cafe, and the rank of the parties: 
and Jbmetimes disabilities to hold offices and places. 

CHAP. 

1 3 Inft. 179, 180. This writ maybe dire&ed as well to a 
layman, as to a clergyman, and upon the fuggeftion of a pri- 
vate or public matter, i Hawk. P. C. 65. 
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CHAP. IV. [99] 

Of the Proceedings in Cafes of High 
Trenfon, &c. 

JtHOUGH the offence of treajbn is not 
within the letter of the commiflion of 
jujlices of the peace, yet becauje it is 
againjl the peace of the king and of the 
realm, any jujtice may upon his own 
knowledge, or the complaint of others, cauje any 
perfon to be apprehended, and commit him to prifon. 
And the jujtice may take the examination of the 
perfon apprehended, and the information of thofe 
who can give material evidence againjl him, and put 
the fame in writing, and alfo bind over thoje, who 
can give any material evidence, to the jujlices of oyer 
and terminer, or gaol delivery; and certify the pro- [100] 
ceedings to that court where he binds over the in- 
formers. 

A jujlice having no "power to bail the offender, 
mujl commit him : and it may be advijable to fend 
an account immediately to a Jecretary of Jlate. The 
court of king's bench having power to bail in all 
cafes whatsoever, may admit a perfon to bail for 

treafon 
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trcajbn done upon the high feas j 1 or a perjbn com- 
mitted for high treafon generally, if four terms have 
elapfed, and no projecution commenced. 8 The com- 
mitment may be for high treafon generally ; and it 
is not necejjary to exprefs the overt aS in the 
warrant. 

The regular and legal way of proceeding in cafes 
of treafon, and mifprijion of treafon, is by indiftment. 
An information cannot be brought in capital cafes, 
nor for mifprijion of treafon. Antiently an appeal of 
[101] high treafon, by one fubjefi againjl another, was 
permitted in the courts of common law, and in par- 
liament ; and if committed beyond the feas, in the 
court of the high conjlable and marjhal. 3 The method 
of proceeding againjl a peer for high treafon, is by 
parliamentary impeachment; but a commoner can 
only be impeached for high crimes and mifdemea- 
nors. 

The indiftment is an accufation at the fuit of the 
king, by the oaths of twelve men of the fame county, 
wherein the offence was committed, who find the bill 
brought before them to be true. By the common 
law, no grand jurors can indiS any offence whatso- 
ever, which does not arife within the limits of the 
precinds for which they are returned ; therefore they 
[102] are enabled by feveral jlatutes, to inquire of treafons 
committed out of the county. 

In treating of the indiflment, will be confidered, 

1. The 

1 a Hale P. C. 44. a Hawk. P. C. 170. 

* Holt 83. R. v. Wyndham, 1 Strange a. 

3 The cognizance of appeals in thefe latter courts, ftill con- 
tinues in force. 4 Blac. Com. 314. In 163 1, a trial by bat- 
tel was awarded by the court of chivalry, on an appeal of trea- 
fon, by Donald Lord Rae, againft David Ramfey. 11 Sta, 
Tri. 124. 
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I. The Venue. 2. The Charge. 3. The Overt 
AS. 4. The Conclusion. 
Venue. The Venue is the place laid in the indi&nent 

where the offence was committed, and from whence 
the jury are to come to try the fafi. It is generally 
true, that the venue mujl be laid in that county where 
the offence was actually committed, unlejs a jlatute 
gives a power to the contrary. If treajon is com- 
mitted in jeveral counties, the venue may be laid in 
any one of them. 1 If treajon is committed out of the 
realm, the venue may be laid in any county within 
the realm, where the treajon is appointed to be en- 
quired into. 2 

Wales is within the kingdom of England. But if [103] 
any treajon is committed in Wales, the venue may 
be changed to the next adjoining county in England, 
where the king's writs run. 3 In Chedley's cafe, who 
was indiSed for petit treajon, it was doubted whether 
a certiorari lay to remove die indiftment from the 
grand Jeflions at Anglejea into an adjoining county. 4 
But it Jeems a certiorari may ijjue for a jpecial pur- 
pose, as to quajh the indifiment for insufficiency ; or 
to plead a pardon ; but not as to trial of the faS, 
but it mujl be Jent down by mittimus. 5 

By the 7 An. c. 21. If treajon is committed by 
any native of Scotland, upon the high Jeas, or in any 
place out of the realm of Great Britain, it may be 
inquired of in any Jhire or county, that is afligned by 
the commiflTion. Therefore the venue may be laid [104] 
in Juch county as if the treajon was aftually com- 
mitted there. 



If 



1 4 Sta. Tri. 640. * 4 Blac. Com. 303. 

• a Hawk. P. C. 304. * Cro. Car. 331. 

* 1 Hale P. C.i 58. 
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If treafon is committed in Ireland, it may be laid 
and tried in England, in pursuance of the 35 Hen. 8. 
c 2. This was rejblved in Sir John Perrofs cafe. 1 
In the cafe of Lord Macguire, the venue was laid in 
Middlefex, though the war was levied againjl the 
king in Ireland. 8 

The indiftment mujl be drawn with great form 
and accuracy : for there can be no conviftion of trea- 
fon, where the crime is not formally laid, even though 
the fads charged amount to treafon. 3 The day laid 
in the indictment is circumjlance and form only, and 
not material in point of proof. Therefore the jury 
are not bound to find the defendant guilty on that 
[105] particular day ; but may find the treafon to be com- 
mitted either before or after the time laid. 4 

There mufl be a fpecific charge of treafon. And Charge. 
fince the traiterous intent is the Gift of the indifi- 
ment, the treafon mufl be laid to have been committed 
traiteroujly; this word being indifpenjibly requijite. 
If the charge is for compajjing the king's death, the 
words of the 25 of Ed. 3. mujl be jlriftly purfued. The 
indictment mujl charge, that the defendant did trai- 
teroujly compafs and imagine^ &c. And then proceed 
to lay the feveral overt afts, as the means employed 
for executing his traiterous purpofes. Levying war 
may be charged as a dijtinft fpecies of treafon, ac- 
cording to the jlatute ; or it may be laid as an overt 
aS of compajjing. 
[106] There mujl be an overt aft laid. It is not necej 1 Overt aa. 
fary that the overt aft, be laid to have been com- 
mitted traiteroujly, becaufe that is not the offence ; 

but 

1 1 Sta. Tri. 189. * Id. 950. 8 a Sta. Tri. 808, 809. 
4 This point was determined in Syer's cafe. 3 Inft. 230. 
And in Sir Henry Vane's cafe. Kelyng. 19. (3rd edit). 
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but if the treafon eonjijts not in the intention, bat in 
the aft, as levying war, then it mujt be laid to have 
been done traiteroujly. 1 It has been doubted, whether 
an overt aft is required for any other Jpecies except 
that of compajjing or imagining the king's death :* 
bat Jince the words of the 25 Ed. 3. " and thereof 
" be provably attainted by overt aft" relate to all 
the treasons, an overt aft is required for each. 

Though a Jpedfic overt aft mujl be alleged, yet it 
is not neceflary that the whole detail of evidence in- 
tended to be given, jhould be Jet forth ; it is Juffi- 
cient that the charge be reduced to a reasonable cer- 
tainty ; jb that the defendant be apprized of its 
nature. Neither is it necejjary to prove the overt [107] 
aft committed on the particular day laid. 3 

As there mujl be an overt aft laid, fo that which 
is laid, mujl be proved ; for if another aft than what 
was laid, was Jufficient, the prisoner would never be 
provided to make his defence. But if more than one 
are laid, the proof of any one will maintain the in- 
diftment. Alfo if one overt aft is proved, others 
may be given in evidence to aggravate the crime, 
and render it more probable. 4 

It has been /aid, that Jince every overt aft of com- 
pajjing is tranjitory, it may be proved in a different 
county, from where the treafon is laid. 5 But in Layer's 
cafe, Chief Jujlicc Pratt laid it down as clear law, 
that there mujl be an overt aft proved in the county, 
where the indiftment is laid : and that then, the de- [108 J 
fendant may be charged with any overt aft of the 
fame fpecies of treafon, in any county whatsoever. 6 

The 

1 Cranburn's cafe, 2 Salk. 633. * 5 Sta. Tri. 21. 

3 Fofter 194.. 9 Sta. Tri. 607. * 1 Hale P. C. 121, 122. 

6 Kelyng. 18. (3rd edit.). • 6 Sta. Tri. 319. 
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The comparing is considered as the treajbn ; and 
the overt afi as the method of effefiing it. There- 
fore upon the trial of the regicides, the compajjing 
was charged as the treajbn, and the taking off the 
king's head, as the overt afi ; and the perfon who 
was juppofed to have given the jlroke, was convified 
on the fame indifiment. In this indifiment the com- 
pajjing was laid on the 29 January, 24 of Charles 
the Firjl, and the murder on the 30th of the fame 
month. It was a quejlion whether the 30th of January, 
Jhould be laid in the reign of Charles the Firjl, or 
Charles the Second, jince there was no frafiion of a 
day : it was agreed that it jhould be laid on the 30th 
[109] day of the fame month January ; without naming 
any year of any king. 1 

It was rejblved by all the jujtices, in the cafe 
of Arden and Somerville, that a meeting together of 
thefe accomplices to confult touching the manner of 
effefiing the death of Queen Elizabeth, was an overt 
afi to prove the compajjing: as alfo Somerville's 
buying a dagger for the purpoje of afiually executing 
the dejign. 2 

It is fufficient to lay a confultation to kill the 
king, as an overt afi of compajjing his death, with- 
out laying the manner in which the king's death was 
to be effefied ; for the confultation is in itfelf an overt 
afi. 

Levying war is an overt afi of compajjing. Sir 

Henry Vane was indified in the king's bench, for 

[no] compajjing the death of Charles the Second, and the 

overt afi was levying war. 3 But a bare confpiracy 

to levy war is not an overt afi, and was fo adjudged 

in 

1 Kelyng. n and 12. (3rd edit.). Fofter 193, 194. 

* Anderf. Part I. p. 104. i Kelyng. 16. (3rd edit.). 
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in Sir John Friend's cafe. But if it appears, that 
the dejign was to kill, depoje, or imprijbn the king, 
or to pot force upon him; and the levying is the 
ways and means for Juch purpoje, then it is an overt 
a&* 

Though words alone do not conjlitote an overt 
aft, this mujl be understood with qualifications and 
exceptions. Words may expound an overt aS, to 
make good an indi&nent for compajjing the king's 
death. And if they exprejjly menace the death or 
dejlru&ion of the king, they are jufflcient overt afis 
of themjelves : but the words mujl be alleged to be 
Jpoken of the king. 2 

In indiftments upon the dauje of the Jlatute for [in] 
levying war, which Sir Matthew Hale calls an ob- 
Jcure dauje, it is not necejjary to lay the day with 
predfion.* But there mujl be an overt aft jhewn in 
the indifiment, upon which the Court may judge 
upon the quejlion of faS, whether war is levied or 
confpired. And this is ujually done, by jetting forth, 
that the injurgents were arrayed in a war-like man- 
ner; were armed; or were conjpiring to procure 
arms for the purpoje of arming themjelves. 4 

In an indi&nent for adhering to. the king's ene- 
mies, 

1 And this diftinftion was taken by Lord Holt, upon Sir 
John Friend's trial. 4 Sta. Tri. 625, 626. 

9 Stanley's cafe in Lord Bacon's Hiftory of Hen. VII. 2 
Shower 413. See feveral cafes for words ante p. 27. Wil- 
liam Staylcy was executed for words fpoken of the king, in 
French. The words in Englifli were, / would kill him myfelf. 
The prifoner evafively faid, the words alluded to himfelf, I 
•would kill my/elf. 2 Sta. Tri. 656, 657. 

* In Sir Harry Gray's cafe, all the judges were of opinion, 
he was guilty, notwithstanding the fair, was committed, twelve 
years before the day laid in the indictment. 9 Sta. Tri. 550. 

4 1 Hale P. C. 150. 
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mies, it mojl be jhewn to whom the adherence was ; 
that the court may judge whether the perfons adhered 
to, are the king's enemies or not. 1 But it is not 

[112] necejjary to allege^that the adhering was againjl the 
king ; for this Jhall be intended. 2 There mujl be an 
adherence to the king's enemies ; therefore if a Jub- 
jeS jblicits a foreign jlate in amity with us, to invade 
the kingdom, this is not an overt aft to convifi him 
of adhering to the king's enemies ; though it is of 
compajjing his death. 3 

There is a difference in indiSments againjl natural Conciufion. 
born JubjeSs and aliens. Every indifiment whether 
againjl a natural born JubjeS or an alien, for an 
offence declared treajbn by the 25 Ed. 3. mujl 
conclude, that it was done " againjl the duty of his 
allegiance." An attainder was reverfed, becaufe the 
indifiment ran, that the defendant not conjidering 
the duty of his allegiance, did traiteroujly wage war 
againjl the king, &c. : for it was held, that theje 
words do not positively exprejs, but imply only, that 

[113] the defendant afied againjl his allegiance; and in- 
diSments jhall not be made good by intendments and 
implications. 4 But if the offence is made treajbn by 
jlatutes jubfequent to the 25 Ed. 3 ; and the offence 
is charged in the words of the particular jlatute, it is 
Jufficient if it concludes, againjl the form of the 
jlatute or Jlatutes ; without mentioning allegiance. 5 . 
An alien enemy cannot be indifted for treajbn be- 
caufe the indifiment cannot conclude that it was 
done, againjl the duty of his allegiance, when in fafi 
he owes the king none at all. 6 Ajq indifiment againjl 

an ^ 

1 a Vent. 316. Harding's cafe. a 5 Sta. Tri. 36. 

3 1 Hale P. C. 167. 4 a Salic. 630, 631. Tucker's cafe. 
* Id. Ibid. • Ante p. 14. 

o o 
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an alien amy mujl conclude, againji the duty of his 
allegiance, leaving out natural, otherwise it will be 
fatal, as being laid too Specially ; for he may owe 
the king local but not natural allegiance. 1 Neither 
is the word na tural requisite in indifiments againji [114] 
natural born Jubjefts. 

It was rejblved, for the fake of greater certainty, 
that the indiflment againji the regicides Jhould con- 
clude, againji the peace of our late lord the king, &c. 
and alfo againji the peace of our prejent lord the 
king, &c* 

Mi/demeanors and libels againji the government 
maybe projecuted either by indiflment or information. 
An information is a Juit commenced immediately by 
the king, and filed ex officio by the attorney gene- 
ral. This is a Jpeedy method of prosecution, with- 
out waiting for any previous inquiry and finding by a 
jury ; and is invejled in the crown, in conjequence 
of the danger of thoje high misdemeanors, which 
direfily attack the executive government. 

The dijlurbers of government by libels, are Jeldom 
Jo explicit in their matter, that thejlamp of crimi- [115] 
nality can be fixed, prima facie, on their writings. 
The law therefore, in order to conjlrue the publica- 
tion according to the intention of the writer, adopts 
the uje of averments, which are termed innuendo*, 
whoje office it is to analyje the matter, and comment 
on the purport of the libel, and by operating as a 
copulative, where the matter is dif-joined, and a con- 
nexion of it ejjential to the gift of the charge, fix the 
meaning of the language, as it is charged, in refer- 
ence to the perfons or matter alluded to. 

Whatever 

1 4 Sta. Tri. 699, 700. CranbunTs cafe. See feveral cafes 
of aliens, quoted in 7 Coke's Rep. Calvin's cafe, 6. a. b. 

• Kelyng. ia. (3rd ed.). 
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Whatever certainty is required in an indiftment ; 
the fame certainty is necejfary in an information. 
Therefore in every indiSment or information, for a 
libel or mifdemeanor, by writing or fpeaking, there 
mujl be a jpeciflc charge Jet forth ; a libel may be 
described either by the jenje or Jubjlance ; or by the 
particular words ; and an indictment or information 
[116] in either of theje forms will be good. 1 Upon the 
trial of DoSor Sacheverell, Lord Nottingham put a 
quejlion to the judges, whether the particular words 
Juppojed to be criminal, mujl not be exprejjly /peri- 
lled in the indiSment or information; the judges 
rejblved in the affirmative. 2 But this resolution 
has been cenjured by contrary opinions, and cajes 
have been cited where the words were not Jo Speci- 
fied. 3 

The whole libel need not be Jet forth, and if any 
thing qualifies that which is Jet forth, it may be given 
in evidence. It has been agreed, that a libel Jet out 
" to the following effe&" is naught ; for the court are 
to judge of the words themfelves, and not of the 
conJlruSion the prosecutor puts upon them. But if 
the word " tenor" follows, it will correS them : " ac- 
[117] cording to the following tenor" imports the very 
words themfelves: for the tenor of a thing is the 
tranjcript. 4 

If the libel is described by the Jenje and Jubjlance, 
exa&nejs of words is not material. But if by the 
words, " according to the following tenor" a letter 
or Syllable mijlaken is fatal. If however, it is for 
words Spoken, literal omiQions are not material ; for 

there 

1 8 Sta. Tri. 330. * 5 Ed. 828. 

3 Staley's cafe. 6 Sta. Tri. 330. R. v. Griepe, Trin. 8 
Wil. 3. 4 2Salk. 4 i 7 . 
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there is no original, with which to compare the words 
Jet out. 1 

Having thus considered the ordinary modes of pro- 
ceeding by indiSment or information ; I Jhall now 
briefly touch upon the extraordinary mode by im- 
peachment. 

An impeachment before the lords, by the com- 
mons of Great Britain in parliament, is in the nature 
of a grand bill of indiSment, found by the houje of [118] 
commons, and presented to the lords. 9 But there 
mujl be a Jpecific charge made, for the lords refufed 
to commit the earl of Clarendon, becauje there was 
no particular treajbn mentioned or ajjigned. 3 The 
king ujually creates a lord high jleward by commif- 
Jion under the great Jeal, before whom the peer is to 
be tried. A peer cannot waive his trial by peers, 
and put himjelf upon the country, that is upon twelve 
freeholders ; for the jlatute of Magna Carta is, that 
he /hall be tried per pares. 4 

If an indiSment is found againjl a lord of par- 
liament, by a grand jury of freeholders in the court 
of king's bench; or at the ajjijes before the jujlices 
of oyer and terminer; it mujl be transmitted by a writ 
of Certiorari, into the court of parliament : or in it's 
recejs, exprejsly into the court of the lord high [119] 
jleward. 5 
Procefs. The next thing to be considered is the procefs upon 

the indiSment or information. If the defendant is in 
cujlody before the finding of the indiSment, the next 
jlep is the arraignment. But if he abjconds or jecretes 

himjelf, 

1 2 Salic. 660, 661. The Queen v. Drake. 

* 1 Hale P. C. 349. * 2 Sta. Tri. 573. 

4 3 Inft. 30. Refolved by all the judges in Lord Dacres's 
cafe. Kelyng. 56. (3rd ed.). 

8 3 Inft. 38. 3 Woodefon's Laws of England. 593. 
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himjelf, /till an indi&ment may be preferred againjl 
him in his abfence, and if it is found, procejs ijjues to 
bring him into court. 

Upon an indifiment, the procejs iflfues immediately 
on its being found ; but upon an information, it does 
not iflue, till after convifiion. 

The flrfl procejs is a capias. At common law in 
cafes of treajbn, there was but one capias; and as 
this has not been altered by Jlatute, upon a non eft 
inventus returned, an exigent is awarded, in order to 
proceed to outlawry. 1 
[120] But if the indifiment is originally taken in the 
king's bench, the 6 Hen. 6. c. 1. fpecially provides, 
that before any exigent awarded, the court jhall ijjue 
a capias to the Jheriff of the county where the indifi- 
ment is taken, and another to the Jheriff of that 
county where the defendant is named in the indifi- 
ment ; having fix weeks time or more before the re- 
turn ; and after thefe writs returned the exigent to 
iflue as before. 8 

And by the fame Jlatute, if any exigent is awarded, 
or outlawry pronounced, againjl perfons fo indified, 
it is utterly void. 

A capias and exigent may ijfue againjl a lord of 
parliament : although in civil cafes they cannot. 3 

If the offender is out of the realm, the procefs is of 

the fame effefi, as if he was rejident in the realm. 4 

[121] The punijhment for outlawries, upon indifiments 

for misdemeanors, is the fame as for outlawries in 

civil afiions. But an outlawry in treafon amounts 

1 a Hale P. C. 194. * Id. Ibid. 195. * Id. Ibid. 199. 

4 Com. Dig. tit. Indi&ment, p. 513. (p. 3S6 4th Edit.) See 
the procefs of outlawry, in Tidd's Practice of the court of 
King's Bench, part 1. c. 4. 
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to a conviSion and attainder of the offence charged 
in the indi&nent, as much as if the offender was 
found guilty by his country. His life however is 
under the protection of the law. 1 

The next proceeding is the arraignment, but pre- 
vious to this, and the trial, the prifoner is entitled to 
many important privileges, conferred upon him by 
the 7 WiL 3. c . 3 ; which is the Jlandard for regulating 
trials, in cafes of treajbn and mijprijion. 
Copy of the in- By feftion 1. of this aft, the prifoner is to have a 
darnel^ and tm€ copy of thc who j c i n dia mcnt , but not the names 

of the wftnejfes, delivered to him five days at leajl 
before the trial; in order to advife with counjel [122] 
thereupon, to plead and make his defence : if his 
attorney or agent requires the fame, and pays the 
officer a fee, not exceeding five /hillings, for writing 
the copy of JTuch inditf ment And now, jince the de- 
cease of the late pretender, by 7 An. c. 21. f. 11. a 
lijl of the witnejQfes to be produced on the trial, and 
of the jurors, impannelled, containing respectively 
their names, profejjions, and places of abode, is to be 
delivered together with the copy of the indiftment, to 
the party indiSed, ten days before the trial, in the 
presence of two or more credible witnejQfes. Though 
the aft mentions ten days before the trial, yet it mufl 
mean before the arraignment; becauje the prifoner 
pleads inftanter upon the arraignment* 

At common law no prifoner in capital cafes, was 
allowed a copy of any of the proceedings. Many 
prifoners have injijled on a copy of the whole indift- [123] 
ment, before this privilege was granted, but it was 
conjlantly denied them. Lord Pre/ion upon his trial 
injijled it had been granted to Lord Rujfel, but 

chief 
1 4. Blac. Com. 319. a 2 Doug. 590. 
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chief jujlice Holt objerved, he was counjel for Lord 
RuJJel, and advijed him not to demand it. 1 In the 
caje of Charnocky whoje trial came on after pajjing 
the a8, but before it took effefi, a copy of the in- 
difiment was denied. Charnock injijied he was 
within the reajbn and equity of the aS; but the 
court told him, he was tried not by equity, but by 
law. 8 

The reajbn of the copy being delivered is, that the 
prijbner may know his charge, and accordingly pre- 
pare his defence. But he will not be juffered to 
injpefi the rejl of the record ; or to have the venire 
[124] facias read, which is only to jummon the jury, and 
bring them to the bar. 3 

Though the aft mentions only the copy of the 
indiftment, yet the prijbner ought to have a copy of 
the caption aljb, which is frequently as necejjary for 
pleading as the other. This is now the conjlant 
practice. But if the prijbner pleads without a copy 
of the caption it is too late to offer an objefiion. 4 

If there is any objefiion to the copy, as if it does 
not appear before whom the indifiment was taken, 
or that it was taken at all, or in what place, this 
mujl be objeSed to before the plea. For the copy 
is given the prijbner to enable him to plead, there- 
fore, by pleading, he admits that he has had a copy, 
jufficient for the purpoje intended by the afl. 5 

The reajbn of giving the prijbner a copy of the 
[125] pannel is, that he may enquire into the characters 
and qualifications of the jury, and make what chal- 
lenges 

1 4Sta. Tri. 416. * Id. 563. ' 6 Id. 323, 324. 
4 Foft. 229, 230. So refolved upon Gregg's cafe, M. S. 
Rep. 6 Bac. Abr. 544; in other edits. 5 Bac. abrid. 149. 
* 4 Sta. Tri. 668. 
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lenges he thinks fit. But the copy may be delivered 
antecedent to the pannel returned by the Jheriff. For 
if he has a copy of the pannel arrayed by the Jheriff, 
which is afterwards returned into court, and there is 
no variation from it, the end and intent of the aS is 
entirely purjued. 1 

The copy and the pannel mujl be delivered ten [126] 
days before the trial, exclusive of the day of delivery 
and the day of arraignment. Theje points have 
been long fettled. And if the lajl day is on a Sun- 
day, it mujl be exclusive of that day alfo.* 
Counfel. The prijbner is allowed to make his defence by 
counfeL And the court is authorised to ajjign him 
counfel, not more than two in number, who Jhall 
have free accefs to him at all feafonable hours. The 
counfel are to ajjijl him throughout the trial, to 
examine his witnejjes, and to conduft his whole 
defence, as well in points of faS, as upon quejlions 
of law. 
This is a great indulgence. For at common law 

no 
1 4. Sta. Tri. 663, 664. a Doug. 590. Upon the ihdi&ment 
of Lord George Gordon, upon the motion of the attorney 
general, a rule was granted for delivering to the prifoner a 
copy of the indi&ment, &c. ten days before the arraignment, 
in confequence of the provifion of the 7 An. c. si. £ iz. the 
rule was drawn up in the following words. 

Middlefex, \ " It is ordered that the fheriff of Mid- 
The King againft dlefcx do forthwith deliver to Mr. Cham- 
George Gordon efq. I berlayne* the folicitor for the profecutor, 
commonly called [ a lift of the jury to be returned by him, 
Lord George Gor- for the trial of the prifoner, mentioning 
don. J the names, profeflions, and places of 

abode, of fuch jurors, in order that fuch 
lift may be delivered to the prifoner, at the fame time that the 
copy of the indictment is delivered to him — on the motion of 
Mr. Attorney General—by the Court." % Doug. 591, in 
notis. * Foftcr»3o. 
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no counfel was allowed upon the general ijfuc, in 
any capital crime whatever ; except Jbme doubtful 
quejlion of law arofe, proper to be debated. In the 

[127] cafes of Char nock and others, for the ajjajjination 
plot, whoje trials came on before the aS took effefi, 
but after it had pajjed, counjel was refujed. 1 And 
in Sir William Parkin? s cafe, who was tried the day 
before the aft took place, the court refujed to ajjign 
counfel ; observing that they could not alter the law, 
but were bound to conform to it, as it is at prefent, 
not what it will be to-morrow. 9 

Upon the trial of Lord George Gordon; a motion 
was made that counjel might be ajjigned the prijbner. 
Mr. jujlice Buller doubted whether the application 
ought not to be made, by the prifoner himfelf, the 
words of the jlatute being " upon his or their re- 
quejl ;" But the attorney general confenting, the mo- 
tion was allowed, and two counfel were ajjigned. 3 

[128] Though the benefit of the aft of William does 
not extend to impeachments in parliament, yet 
by the 20 G. 2.,c. 30. it is enaSed, that if any 
perfon is impeached by the Commons of Great 
Britain of any high treafon, whereby corruption 
of blood may enfue; or for mifprijion of fuch 
treafon ; he may make his defence by counfel, not 
exceeding two, who are to be ajjigned on applica- 
tion of the parties impeached, at any time after 
the articles of impeachment are exhibited by the 
commons. 

The arraignment is the calling the prifoner to the Arraignment. 
bar of the court, to anfwer the matter charged in the 
indifiment. He mujl be brought to the bar without 
irons, unlefs there is danger apprehended of his 

efcape 
1 4 Sta. Tri. 563. * Id. 630. * * Doug. 591. 
P P 
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efcape. Layer Jlood at the bar in irons, but he was 
called upon only to plead. And the court faid, 
upon his trial he ought not to be in vinculis. 1 

Upon the arraignment, the indifiment being read, [129] 
it is demanded of the prifoner what he faith to the 
indifiment; who either confeQes, Jiands mute, 
pleads, or demurs ; if he confejfes, die court has 
nothing to do but to record the confejjion and award 
judgment If he Jiands mute, through objiinacy, it 
is equivalent to a convifiion by verdifi or confejjion.* 
In the cafe of Waller and Fleetwood, the regicides, 
the clerk had recorded their plea of not guilty ; but 
a confejjion was afterwards made and allowed by the 
court. 3 
Plea. The defendant then either pleads, or demurs to 

the indifiment. Pleas are to the jurifdifiion of the 
court, in abatement, or in bar. 

A plea to the jurifdifiion is where the indifiment 
is taken before a court, that has no cognizance of [ I 3°] 
the offence. Fitzharris in the court of king's bench, 
pleaded to the jurifdifiion of the court, that he was 
impeached of high treafon, by the commons of Eng- 
land in parliament, before the lords, and that the 
impeachment was jlill in force. But the court after 
taking time to confider, held that the plea was in- 
sufficient, to bar the court of its jurifdifiion. 4 

Lord 

1 Layer's cafe 172*. 6 Sta. Tri, 230, 231. 

* 2 Haw. P. C. 457 etfeq. » Kelyng. 13. (3rd ed.). 

4 33 Car. 2. 3. Sta. Tri. 259, »6o. 4 Id. 167. The ob- 
jections to the plea were that the prifoner ought to have pro- 
duced the record of the impeachment, and that as it was a 
plea of impeachment for high treafon generally, it was naught. 
Neither could the prifoner be admitted to make an averment 
in the plea, that the treafon in the impeachment and that in 
the indictment was the fame. 
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Lord Macguire an Irijh peer pleaded his privilege 
of peerage, but the court rejblved he might be tried 
here. 1 

Lord Prejion pleaded his peerage, at the Old 

Bailey, as a bar to the junfdiSion ; the court told 

[131] him he mujl produce his patent of peerage. The 

plea was over-ruled, for Lord Prejlon had disclaimed 

his right of peerage in the houfe of lords. 

Lord Delamere was indiSed for high treajbn, 
before the lord high jleward, during a prorogation 
of parliament, and pleaded to the jurifdifiion of the 
court, that as the parliament was not dijfolved he 
ought to be tried by the whole body of the peers ; 
the plea was over-ruled. 2 

A plea in abatement is principally for a mi/nomer. 
Martyn^ his name being Jo written in the indi&ment, 
pleaded that his name was Marten^ but the court 
agreed that as he was known by the name of Martyn y 
it was Jufficient. 3 

The 7 WiL 3. cap. 3. fee. 9. provides, that the 
indifiment jhall not be quajhed for mif-writing, mif- 
[132] JpeUing, falje or improper Latin, unlejs the exception 
is taken before any evidence is given. 

Pleas in Bar are general or Jpecial. The general Pl«» in bar. 
iflue is not guilty. Upon which the defendant is not 
merely confined to evidence in negation of the charge, 
but may offer any matter in judication or excuje. 
In Jhort the general ijfue goes to fay, that the pri- 
soner under the circumjlances, has not been guilty of 
the crime imputed to him. 

In cafes of libels, the general ijjue is not guilty. 
Upon which the jury may take into consideration, 

not 

1 1 Sta. Tri. 950. 4 Id, 414. • Id. 212, 2x5. 

3 Kelyng. 11 and 12. (3rd ed.). 
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not jblely the fafis arifing, but the law alfo. For 
the defendant's plea is not confined to the publica- 
tion of the innuendos, but extends to the quejlion, 
whether the publication be criminal or not. 1 

Special pleas in bar are Juch as preclude the court [133] 
from di/cu0ing the merits of the indi&ment, either 
on account of a former acquittal, or of jbme Jubfe- 
quent matter* operating in discharge of the de- 
fendant. 2 

The pUzof auter/oits acquit, or a former acquittal, 
is a good bar to the indiSment, if it is an acquittal 
for the Jame treajbn, and the defendant is the fame 
perjba. The record of the former indiSment and 
acquittal mujl be Jhewn. 3 But it is not necejflary to 
produce it immediately; becaufe it is pleaded in 
bar, and he that pleads it hath neither the cujlody 
nor property of it. If there is a variance between 
the record of the former acquittal, and the indictment [i34] 
which is pleaded to either in time, place, or addi- 
tion, this may be helped by proper averments. 4 An 
acquittal in any court, is a good bar of any jubje- 
quent prosecution, even in the highejl court; pro- 
vided the inferior court had a juri/difiion of the 
cauje. 5 

jfuterfoits cmvicl or attaint, a former conviSion 
or attainder, are jpedal pleas in bar, but are never 
good, except when a fecond trial would be Superflu- 
ous. 

1 The 32 Geo. 3. c. 60. is " an aft to remove doubts re- 
" fpe&ing the functions of juries in cafes of libels." Now, no 
doubts have ever exifted. The jury might have returned a 
general verdift upon the whole matter put in iflue ; and So the 
court has frequently told them : the law of libels is therefore 
xnftatu quo. 

9 3 Inft. 213. 2 Hale P. C. 241. » 2 Hawk. P. C. 516. 

4 Id. ib. 517. * Id. ib. 522. 
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cms. 1 A man attainted of treafon by outlawry, can- 
not be bidified dt novo, for the fame treajbn, till the 
outlawry is reverjed : for ayterfoits attaint of the 
fame treafon is a good plea, although the record is 
erroneous. 2 An attainder of felony is no bar to an 
indifiment for treafon. If a man attainted of felony, 

[135] commits high treafon before the attainder, he Jhall 
anfwer nevertheless for the treafon ; for the king is 
entitled to forfeitures, and the judgment is different. 
So alfo, if he commits treafon after the attainder ; 
for it is a higher crime- 3 

A pardon may be pleaded in bar, either on the 
arraignment, or in arrejl of judgment, or in bar of 
execution. By the 13 Rio 2. jtat. 2. c. 1. no par- 
don of high treafon is good, unlefs the crime is ex- 
P re iPy fpecified. And it was an obje5ion to Sir 
Walter Raleigh's pardon, that there was no pardon 
of treajbn fpecifically mentioned; and the court 
could not take it by implication. 4 But if the king 
was unapprized of the heinoufnefs of the crime, or 
how far the party Jtood convified on the record, the 
pardon is void, as obtained by imposition. 5 

[136] If ** * 8 a P^don granted by parliament, the court 
is bound ex officio to take notice of it, infomuch that 
it cannot proceed againjl the prifoner, though he 
does not plead it, but endeavours to waive it; 
except it appears that the perfon or crime is excepted 
in the afi. 6 But a particular pardon under the great 
feal, mufl be pleaded fpecially, and at a proper time. 
For if a man has a pardon in his pocket, and pleads 
the general iflue, he waives the benefit of it. If he 

pleads, 

1 Staund. P. C. 107. * 3 Inft. 212. 213. » Ibid. 
4 1 Sta. Tri. 227. * 2 Hawk. P. C. 547. 

6 Id. ib. 550. 
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pleads, without producing the pardon, the court may 
at discretion indulge him a farther day to put in a 
better plea, when he may perfeS the plea, by pro- 
ducing the charter. 1 

Ratcliffe being attainted of treajbn, ejcaped ; but 
was retaken, brought to the bar and arraigned. 
Upon which he pleaded, that he was not the perfon 
mentioned in the record before the court This ijjue 
was tried by the jury, who gave a verdift, that he [137] 
was the fame perfon. Upon this, the prisoner offered 
to plead the- aS of general pardon. But the court 
declared, that having once pleaded in bar of execu- 
tion, and the plea having* been falfifled by the ver- 
difl, it was peremptory ; and that the verdiS was 
condujive. 8 

A pardon cannot be pleaded in bar to a parlia- 
mentary impeachment. When the Earl of Danby y 
in the reign of Charles the Second, was impeached 
by the houfe of commons, of high treafon and other 
mifdemeanors, he pleaded the king's pardon, as a 
bar to the impeachment : but the commons refolved, 
that there was no precedent where a pardon was 
ever granted, pending an impeachment; and that 
Lord Danby's pardon was illegal and void. 3 It was 
afterwards enafted by the aS of fettlement, 12 and 
13 W. 3. c 2. " that no pardon under the great feal [138] 
" of England jhall be pleadable to an impeachment 
" by the commons in parliament." But after the 
impeachment has been heard and determined, the 
king has then the power of pardoning ; for after an 
impeachment and attainder of the fix rebel lords in 
17 15, three of them were pardoned. 

Sir 

1 2 Hawk. P. C.551. * M. 20 Geo. 2. K.B. Fofter 41-43. 
3 2 Sta. Tri. 739, 740. 2 Hawk. 547. 
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Sir H. Vane> jujlified that what he did was by 
authority of parliament ; that the king was out of 
poJOfeflion of the kingdom ; and that the parliament 
was the only governing power. But this was over- 
ruled by the court. 1 Neither can a man plead by 
way of jujiification, that what he did was fe de- 
fendendo.* 

A man may alfo plead Specially the jlatute of limi- 
tations, 7 WiL 3. c. 3. f. 5. that no man Jhall be in- 
difted, tried, or projecuted for any treajbn, unle/s 
[139] within three years after it is committed. There is 
an exception however in the aft, of perfons who 
are guilty of dejigning, endeavouring, or attempt- 
ing any ajjaflination of the king, by poifon, or other- 
wife. 

A demurrer admits the fafis Jlated in the indifi- Demurrer, 
ment, but refers the law arijlng upon them, to the 
determination of the court. As if the prifoner infijls 
that the faS as jlated is no treajbn. 

After plea the jurors are /worn, unlejs challenged 
by the party. 

Challenges are allowed by the law, for the pur- challenge. 
poje of having an indifferent trial : and are either 
peremptory, or for caufe Jhewn. 

A peremptory challenge of thirty-five jurors, is at 
this day allowable in cafes of high treafon. For 
though the 33 Hen. 8. c. 23. enafis, That in cafes 
[140] of high treafon or mifprijion of treafon, a peremp- 
tory challenge Jhall not be allowed. Yet the 1 and 
2 Phil, and Mar. c. 10. enaSs, That all trials for 
any treafon, Jhall be according to the order and courfe 
of the common law, which allowed this privilege. 3 

But 

1 Kelyng. 17. (3rd ed.). a 2 Hale P. C. 158. 

8 3 Inft. 27. 2 Hale P. C. 269. 7 and 8 Wil. 3. c. 3. f. 2. 
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But if a man is outlawed, and brings a writ of 
error upon the outlawry, and ajjigns an error in fafl, 
whereupon iflue is joined, he cannot challenge 
peremptorily, or without caufe. 1 If the prifoner 
peremptorily challenges above thirty-five, and injifls 
upon it, and will not leave the challenge, it amounts 
to a nihil dicit, and judgment of death may be 
given. 9 

Upon the trial of Sir H. Fane, it being jujpefied 
that he might challenge peremptorily, and defeat his 
trial for that day, as there were only twenty-four [141] 
jurors returned, the Jheriff returned Jixty. For upon 
Jearch in the crown office, it appeared that upon 
trials on the crown Jide for criminals, the Jheriff 
might be commanded to return any number the court 
pleajed. The like may be done upon a commijjion of 
oyer and terminer.* 

Upon the trial of the regicides it was rejblved, 
that if Jeveral prifoner* are put upon one jury, and 
they challenge peremptorily and fever in their chal- 
lenges, he who is challenged by one is drawn againjl 
all ; becaufe die pannel being joint, one juror cannot 
be drawn againjl one, and Jerve for another. It was 
therefore agreed, to fever the pannel, and return the 
fame jury for every prifoner ; and then as they were 
tried feverally, a juror being challenged by one, was 
not difabled from ferving another. And afterwards 
upon the trial of narrifon and others, who challenged 
peremptorily, and fevered in their challenges, parti- [142] 
cular jurors, the pannel was fevered. 4 

Challenge for caufe is to the array or poll. 

There ought to be a fufficient number of hun- 

dredors 

1 3 Inft. 27. 2 Hale P. C. 267. 7 and 8 Wil. 3. c 3. f. 2. 
9 Id. 268. > Kclyng. 20. (3rd cd.). 4 Id. 10, 11. 
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dredors returned ; though there is no injtance of any 
challenge for default of hundredors. 1 

By the 33 Hen. 8. c. 12. For treajbns com- 
mitted in the king's household, and tried before the 
lord Jleward, all challenge, except for malice, is 
taken away.* 

A juror may be challenged for not being a free- 
holder ; or not having within the fame county, free- 
hold or copyhold lands to the clear yearly value of 
ten pounds. 
[143] The 9 Geo. I. c. 8. Though principally regard- 
ing counties at large, has been held to extend to 
trials in London for high treajbn. 3 

An alien cannot make a challenge to the array, 
that the jury jhould be de medietate y or half foreign- 
ers, this indulgence not being granted in treajbns ; 
for aliens are improper judges of the breach of alle- 
giance. 4 

None of theje challenges are allowed in impeach- 
ments, or trials by peers. For the peers are not 
only triers of faff, but in jbme rejpe&s triers of law, 
and judges. 5 

After the jury are /worn, and the indiftment 
opened, the next jtep is proceeding to evidence of 
the charge. 
[144] It is enafted by the 7 and 8 Wfl. 3. c. 3. f. 2. 
that no per/on jhall be tried for high treajbn or mif- 
prijion, except upon the oaths of two lawful wit- 
nejjes; either both of them to the jaifte overt aft, or 
one of them to one, and the other to another overt 

aft 

1 2 Hale P. C. 272. a Id. ibid. 

3 6 Sta. Tri. 58. Francia's cafe. Id. 229. Layer's cafe. 

4 So refolved upon the trial of Mary Queen of Scots. Dyer 
145. and Sherley's cafe id. * 2 Hale P. C. 275. 

Q.Q. 
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aft of the fame treajbn ; unlefs the prf jbner willingly, 
without violence, in open court, confejjes the fame ; 
or Jlands mute ; or refujes to plead ; or in cajes of 
high treajbn peremptorily challenges more than thirty- 
five of the jury. 

At common law, one pojitive witnefs was Suffi- 
cient. But jeveral jiatutes previous to the aft of 
William required two ; and upon the trial of the 
regicides, and upon Lord Stafford's trial, it was a 
point beyond all doubt that the law required two ; 
and that they mujl be both believed by the jury. 
But a collateral faS not tending to the proof of the 
overt afis, may be proved by one. This difference 
between the proof of overt aSs and of collateral 
faSs was taken by Lord Holt in the cafe of Captain [145] 
Vaughan, who called witnejfes to prove that he was 
born in the dominions of the French King ; the 
counfel for the crown called witnejfes to prove that 
he was born in Ireland; and upon Vaughan's 
counfel injijling that there was but one credible 
witnefs to that faff, Holt obferved there need not be 
two witnejfes to prove him a fubjeft, becauje that 
was not an overt aft. 1 

If two dijiinfi heads of treafon are alleged in one 
bill of indifiment, one witnefs produced to prove 
one of the treafons, and another witnefs to prove 
another of the treafons, are not two witnejfes to the 
fame treajbn, according to the intent of the aft. 

As to the confejjion, there have been doubts 
whether the jlatute requires a confejjion upon the 
arraignment of the party ; or a confejjion taken out [ 146] 
of court by a perfon authorized to take fuch exami- 
nation. Evidence of a confejjion proved upon the 

trial 
1 5 Sta. Tri. 29. 
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trial by two witnejQfes has been held Sufficient to con- 
vi8, without farther proof of the overt aSs. 1 This 
point is however not clearly fettled. But juch con- 
fejjion out of court is evidence admijjible, proper to 
be left to a jury, and will go in corroboration of 
other evidence to the overt aSs. In the cafe of 
Smith who was indiSed in June 1709 for adhering 
to the queen's enemies, alienage was the defence, 
and his confejjion, that he was an Englijhman born, 
was allowed to be admijjible evidence. 

In Sir John Fenwick's cafe, who had been in- 
dified on the oaths of two witnejfes at the Old 
Bailey, but upon the difappearance of one, it being 
[147] conjeSured that the Jingle tejtimony of the other 
would not be fufficient to conviS him, an a8 of par- 
liament was made exprefsly to attaint him of treafon. 2 

In an indiSment for compajjlng the king's death, 
the being armed ^h a dagger for the purpofe of 
killing the king, was laid as an overt a8; and 
being armed with a pijlol for the fame purpofe, as 
another overt aS ; it was held, that proving one 
overt afi by one witnefs, and the other by a different 
witnefs, was good proof by two witnejfes within the 
meaning of the aff . 

Upon a trial at bar, the evidence of a witnefs Evidence 

was objeSed to, becaufe he had judgment of the 

pillory. But the court held, that as he had been 

pardoned, he was a new man, and his evidence ad- 

[148] mijjible. 3 The king cannot give evidence by his 

great 

1 M. S. report of John Berwick 1746. Fofter 241. It 
was held fufficient by the judges who fat upon the commiflion 
in the North in the fame year. 

9 5 Sta. Tri. 45, 46. 8 Wil. 3. c. 4. 

3 R. v. Crolby, alias Philips, 1 Ld. Raym. 39. 
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great Jeal, or art tenus> for he would then give evi- 
dence in his own caufe. 1 

An overt aft not laid may be given in evidence, 
if it be a direfi proof of any of the overt afts that 
are laid. 8 And after the overt aft has been proved 
in the proper county, evidence of overt afts, though 
done in foreign counties is admijjible ; and Juch evi- 
dence was given upon mojl of the trials after the re- 
bellions of 17 15 and 1745.' 

Hear/ay is no evidence. But it may be ad- 
mitted in corroboration of a witne/s's tejlimony. 4 

The informations of jujiices of die peace in cafes 
of high trea/on, cannot be read in evidence, becaufe 
high treajbn is not within their commiflTion. But Sir [149] 
Matthew Hale doubts whether they are not allow- 
able to be given in evidence. 5 

Similitude of hand-writing is of it/elf no evidence 
in criminal, though it is in ci|U cafes. The dip- 
tinftion feems to be this ; that writing being the life 
and foul of commerce, the comparifon of hands is 
reforted to as the only dijiinguifhing criterion of the 
tranfaftions of each individual, and the Jlmilarity in- 
duces a preemption which is decifive, till overturned 
by contrary evidence. But in criminal profecutions, 
where comparifon of hands is the only evidence, 
Jince they may be either counterfeited, and are 
founded on a likenefs which may eajily fail, there 
is only one prefumption againji another, which weighs 
nothing. 6 

Upon the trial of the feven bijhops for a libel, the 
court was divided in opinion, whether fimilitude of [150] 

hands 

1 2 Hale P. C. 282. a Fofter 9. » Id. 10. 

4 Gilb. Law of Evid. 890. 2 Hawk, 596. 

* 2 Hale P. C. 286. • 1 Gilb. Law of Evid. 53. 
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hands was evidence to prove that the defendants 
Jigned the paper charged againjl them as a libel. 1 
The paper Jo fatal to Algernon Sidney was not 
proved by any one witnejs to have been written by 
him. Therefore, jince the reverfal of his attainder 
by a8 of parliament in 1689, it has been generally 
holden, that jimilitude of hand-writing is not of itjelf 
evidence in any criminal cafe, whether capital or not 
capital. However, papers found in the cujlody of 
the prifoner, 2 and proved to be his hand-writing, by 
perfons who have Jeen him write, may be read in 
evidence againjl him. 3 

In the king and CroJby y upon the defendant's pro- 
ducing the copy of the aS of parliament for the 
reverfal of the attainder of Algernon Sidney, evi- 
[151] dence by comparison of hands, to prove the writing 
of treasonable papers, was refufed to be admitted. 
But in this cafe the king's counfel had no other evi- 
dence to produce, therefore it is no exception to the 
rule laid down. 4 

The fame rules of evidence are obfervable in cafes 
of parliamentary impeachments, as in the ordinary 
courts of judicature. 

The prifoner is entitled by the aft to have a 
jimilar procefs of the court to compel witnejfes to 
appear for him, to that which is ufually granted to 
compel witnejfes to appear againjl him. And by 
the 1 An. jlat. 2. c. 9. f. 3. the witnejfes on the be- 
half of the prifoner, before they give evidence, are 
to take an oath to depofe the whole truth, &c. as the 
witnejfes for the crown are obliged to do. And if 

convifted 

1 4 Sta. Tri. 34*. 345. s a Hawk. P. C. 597. 

3 1 Burr. 644. Henfey's cafe. See alfo fcveral other cafes 
there cited. 4 1 Ld. Raym. 40. 
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convi&ed of wilful perjury in their evidence, they 
jhall juffer the ufual punijhment. 
VerdiO. The jury tnujt be unanimous, and give their ver- [152] 
did in open court No privy verdift can be given. 1 

Upon the trial of peers, in the court of the lord 
high Jle ward a major vote is Jiiffldent either to acquit 
or condemn ; provided that vote amount to twelve 
or more. 8 Therefore it has been ufual to fummon 
not lejs than twenty-three peers. The lord high 
jteward had formerly a power of jummoning as many 
as he thought proper, and thoje only that were jum- 
moned fat upon the trial, but this throwing too 
great a power into the hands of the crown; the 
7 Will. 3. c. 3. j". 11. enafts, that upon all trials of 
peers for treajbn or mifprijion, all the peers who have 
a right to jit and vote in parliament, jhall be duly 
jiimmoned, twenty days at leajl, before every jtich 
trial, to appear and vote thereon. And every lord 
appearing jhall vote at the trial, firji taking the 
oaths of allegiance and Jupremacy, and jubfcribing [153] 
the declaration againjl Popery. But the aft does 
not extend to any impeachment or other proceedings 
in parliament. 

Theje lajl words of the afl are very general, and 
may jeem to exclude every proceeding in full par- 
liament, for the trial of a peer in the ordinary courfe 
of jujlice. But that conjlruftion was rejefted in 
the cajes of the Earls of Kilmarnock and Cro- 
martie, and Lord Balmerino, the lord high jleward 
informed them they were intitled to the benefit of 
the ad in its full extent. By voting is meant, voting 
throughout the trial, as a competent judge upon every 
quejlion that arijes, and particularly in the grand 

quejlion 
1 2 Hale P. C. 300. a Kelyng. 89. (3rd cd.). 
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quejlion of condemnation or acquital. Upon this 
lajl quejlion, being a caje of blood, the bijhops have 
no vote. This aS therefore does not extend to give 
the lords Spiritual a right, which they never had 
before. 1 
[154] After the trial and conviSIon unle/s the pri/oner Judgment. 
has any thing to offer in arreft of judgment, the 
judgment of the court is awarded. We have already 
noticed what theje judgments are. Upon judg- 
ments of death or outlawry, the prijbner is attainted. 
The confequences of attainder are forfeiture of all 
lands and tenements ; and corruption of blood. Cor- 
ruption of blood annihilates the powers of inheri- 
tance both as to the offender and as to others. But 
the 17 Geo. 2. c. 39. /. 3. enaSsthat after the death 
of the Jons of the late pretender, no attainder of 
treajbn jhall extend to the diflnheriting any heir, nor 
to the prejudice of any other perfon, except the 



offender him/elf. 



Fofter 247, 248. 
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